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1. Recommendation

1.1 It is recommended that this application is approved subject to a Deed of
Variation to the S106 Agreement.

2. Main Issues

2.1 Whether The Principle Of Development Is Acceptable
2.2 The Principle Of The Variation Of Planning Conditions And Whether The

Removal Of The Planning Condition Is Acceptable
2.3 The Proposed Revised Conditions
2.4 Other Matters

3. Application Details

The Site

3.1 The 1.176 hectare site is located towards the northern end of the village and
is currently grassland. The topography of the land is such that is slopes down
from south-east to north-west



3.2 A public footpath flanks the eastern boundary of the site beyond which is the
Carlisle to Newcastle railway. Further to the north-east of Turnmire Common
and Plains Road.

3.3 To the south of the south-east of the site is Hall Moor Court which comprises
of a development of 2 storey brick built residential properties and the access
to the site would be taken through this development. To the west and
north-west is agricultural land.

Background

3.4 In the absence of a 5 year supply of housing land, as defined by the National
Planning Policy Framework, the Council adopted an Interim Planning
Statement - Housing on 1st May 2012 (IPPS), as a material planning
consideration to deal with the identified shortfall. This process encouraged a
number of applications to come forward and be considered against the
criteria set out in the Interim Statement and it was under this policy that the
previous application was submitted.

3.5 The application was for full planning for the erection of 27 dwellings, together
with associated infrastructure, on land at to the rear of Hall Moor Court,
Wetheral. A single vehicular access measuring 4.8 metres in width will be
formed that would then serve two cul-de-sacs within the site. Planning
permission was granted on 19th December 2016.

3.6 The layout comprises a mix of detached/semi-detached and terraced
properties. In total six different house types are proposed which comprise a
variety of two to four bedroom dwellings and the properties will all be two
storey in height. The dwellings will be completed in a range of materials
including facing brick and painted render and positioned so that they follow
the topography of the land.

3.7 Each dwelling will have two dedicated parking spaces, some of which include
an integral garage.

3.8 The development will retain four existing trees within the site together with
the hedgerows to the east and west. The proposed development
incorporates new planting within the areas around the retained trees, some
plot frontages and along the boundary with Hall Moor Court. General amenity
shrub planting will be provided within the site to the plot frontages to define
boundary ownership with rear garden areas delineated by 1.8 metre high
open boarded fencing.

3.9  It is proposed that foul water will be discharged into the mains sewer.
Surface water would be disposed of by means of on-site retention and
controlled discharge at the current rates to the existing surface water
drainage system.

3.9 Following the grant of this permission, an application has been submitted to
discharge some of the planning conditions, namely numbers 5 (footpath



details); 6 (details of house accesses and parking areas); 9 (access during
construction); 11 (surface water drainage); 12 (foul water drainage); 13 (tree
protection); and 21 (construction of permeable surfaces). Members should
note that some of the representations summarised in section 4 of this report,
refer to the details contained within the application for the discharge of the
conditions which is a separate matter to that proposed by this application.

The Proposal

3.11 The current application seeks to vary seven conditions relating to the
planning permission and for the removal of one condition. The seven
conditions attached to the extant permission are worded such that they
require the submission and agreement of details prior to any works being
undertaken. The current proposal seeks permission to vary these conditions
so that the details have to be agreed before a given point in time rather than
prior to the commencement of any development.

4. Summary of Representations

4.1 This application has been advertised by means of a site notice and direct
notification to the occupiers of 47 of the neighbouring properties. In response,
19 letters of objection have been received from 13 neighbours and interested
parties and the main issues raised are summarised as follows:

General
1. why is the developer wanting to make 2 phases at this time?;
2. they have had 6 years to come to arrangements with Network Rail and

the council;
3. the application should be refused and the developer advised to comply

with 12/0880;
4. what does the removal of Code 20 (Sustainable dwellings) mean?;
5. development in Wetheral has been piecemeal with no infrastructure

improvements. No more housing should be built until this is resolved;
6. the population has increased without any matching increase in facilities

i.e. healthcare, oversubscription in local schools, poorly maintained
roads;

7. the removal of condition 20 looks as if they want to build properties on the
cheap;

8. the council's decision to approve development in 2016 was barely carried
out and taken with abstentions with one councillor questioning the
wisdom of construction on the land;

9. the site is a greenfield site destroying yet more open spaces and brining
more pollution;

10. there is no reference to affordable housing;
11. the submitted plans shows an impingement of the boundary line owned

by Hallmoor Court Management Company;
12. Land Registry documents clarify the site boundary indicating a

rectangular piece of land adjacent to the garden of 12 Hallmoor Court
which is owned by the Hallmoor Court Management Company;



Access/ Highway
13. with another 27 houses there could potentially be another 50 cars

entering the fore court which together with plant and machinery during
construction, could cause a traffic hazard;

14. the majority of residents in Hallmoor Court are elderly, some of whom are
registered blind, and there is only a pavement on one side of the
entrance road;

15. visitors to the development would use Hallmoor Court as an overflow car
park;

16. access into and out of the site is too narrow and is much busier than at
the time of the original application and road markings should be
considered;

17. since the original application there has been a lot of development in
Wetheral and this will overload the roads;

18. where will a second access point to the site be located?;
19. the Construction Phase drawing show be verified if the site entrance

indicated by a blue arrow is correctly indicated and not impinging on the
limits of Hallmoor Court;

Drainage
20. the proposal is impractical due to the boggy nature of the site;
21. the suggested drainage system is complicated and potentially expensive.

How practical are ponds in the garden;
22. planning permission should not be granted until details of the agreement

with Network Rail is known;
23. is the water treatment plan still in the plans?;
24. the increase in development has had a negative impact on the water

table and resulting in spongy sites and localised flooding;
25. although the site is in Flood Zone 1, Environment Agency flood maps are

very broad brush in their approach. A more details analysis would reveal
localised flooding;

26. if no drainage problems exist, there would be no need for such an
elaborate drainage scheme;

27. construction of the site will lead to surface water run-off onto the adjacent
land which could lead to flooding or landslides onto the railway;

28. Cumbria County Council's “Wetheral, Flood Investigation Report, Flood
Event 17 July 2011” clearly shows that heavy rainfall is a major challenge
for the village;

29. the comments in the document “Management of SW/ FW Drainage
Systems” lack operations detail i.e. who will inspect and maintain the
system, carry out CCTV surveys etc.;

30. there is no clear statement from United Utilities expressing an opinion on
this proposal and has not indicated that there is sufficient capacity in the
existing systems to accommodate additional foul water;

Amenity
31. the working hours of 8am until 6pm is too long and no building work

should take place on Saturdays;
32. there will be a lot of disruption during construction that will be

inconvenient and result in the loss of a view;
33. the development will result in the loss of privacy to neighbouring residents



and townhouses should not be sited adjacent to existing properties;
33. the tranquillity that most sought when purchasing properties in Hallmoor

Court will be lost;
34. single storey properties adjacent to existing properties would be more

appropriate.

4.2 Following receipt of amended details which revise the application such that
conditions 6 and 21 now form part of the application to discharge conditions,
three further objections have been received which reiterate the issues
outlined above.

5. Summary of Consultation Responses

Cumbria County Council - (Highway & Lead Local Flood Authority): - the
following comments have been received:

Condition 3: the Highway Authority and Lead Local Flood Authority has no
objection with regards to the variation of the wording of Condition 3 as it is
considered that the proposal does not affect the highway nor does it increase
the flood Risk on the site or elsewhere.

Condition 4: the Highway Authority have no objections with regards to the
variation of condition 4 to change the wording to ‘prior to installation’ rather
than ‘prior to commencement’ regarding the details of the height and
materials of screen walls and boundary fences is to be submitted.

Condition 6: condition 6 has been omitted from this variation of conditions
application and this condition will be discharged at a later date.

Condition 16: the applicant has submitted a revised site plan (12031-03L)
which illustrates that the proposed development landscaping scheme will not
impact upon the visibility splays of the junction. This was the major concern of
the Highway Authority and the reason why the change in wording previously
proposed was rejected by the Highway Authority. As this has now been
clarified the Highway Authority have no objections with regards to the change
of wording for Condition 16 to ‘prior to occupation of any dwelling herby
approved details of a landscaping scheme’.

Condition 20: the Highway Authority and Lead Local Flood Authority has no
objection with regards to the variation of the wording of Condition 20 as it is
considered that the proposal does not affect the highway nor does it increase
the flood Risk on the site or elsewhere.

Condition 21: condition 21 has been omitted from this variation of conditions
application and this condition will be discharged at a later date.

Condition 23: the Highway Authority and Lead Local Flood Authority has no
objection with regards to the variation of the wording of condition 23 as it is
considered that the proposal does not affect the highway nor does it increase
the flood risk on the site or elsewhere.



Condition 24: the Highway Authority and Lead Local Flood Authority has no
objection with regards to the variation of the wording of condition 24 as it is
considered that the proposal does not affect the highway nor does it increase
the flood risk on the site or elsewhere.

Condition 26: the applicant is seeking to vary the wording of condition 26 from
‘No development hereby approved by this permission shall commence until a
Construction Management Plan has been submitted to and approved in
writing by the local planning authority…’ to ‘Phase 1 of the development
hereby approved shall be undertaken in accordance with the submitted and
approved Construction Management plan. Phase 2 shall not commence until
a Construction Management Plan has been submitted to and approved in
writing by the local planning authority for that phase of the development.’ The
Highway and Lead Local Flood Authority have no objections to this change in
the wording of the condition as both phases of the development will require a
construction management plan. 

Wetheral Parish Council: - the parish council has submitted an objection.
The committee has concerns regarding the poor supporting infrastructure.
The village sewerage system is beyond capacity, the roads cannot cope and
there is no primary school provision in the village. Members request a site
visit by the Development Control Committee before a decision is made.

Following the receipt of amended documents that removed two conditions
from this application, the parish council submitted a further objection that was
received following the closure of the consultation period; however, no
additional issues were raised other than those already submitted;

United Utilities: - it is recommended that Condition 16 relating to
landscaping remains a pre-commencement condition. United Utilities
considers the landscaping of the site to be a key component of site design
which is fundamentally linked to surface water management and therefore
any landscaping details should be agreed prior to the commencement of
development;

Network Rail: - Network Rail are assessing the other application for
discharge of conditions. The proposal has an interface with the railway and
will need Network Rail agreement and review in addition to any planning
decision. The applicant (if they have not done so already) will need to submit
an application form and set up a basic asset protection agreement for the
works.

6. Officer's Report

Assessment

6.1 Section 70(2) of the Town and Country Planning Act 1990/ Section 38(6) of
the Planning and Compulsory Purchase Act 2004, requires that an application
for planning permission is determined in accordance with the provisions of the
Development Plan unless material considerations indicate otherwise.



6.2 At a national level, the relevant considerations include the National Planning
Policy Framework (NPPF) and the Planning Practice Guidance (PPG). The
Development Plan for the purposes of the determination of this application
comprise Policies SP1, SP2, SP6, HO2, HO4, IP2, IP3, IP4, IP6, IP8, CC5,
CM4, CM5, GI3, GI4, GI5 and GI6 of the Carlisle District Local Plan
2015-2030 are of particular relevance. The City Council's Supplementary
Planning Document 'Achieving Well Designed Housing' (SPD) is also a
material planning consideration. The proposal raises the following planning
issues.

1. Whether The Principle Of Development Is Acceptable

6.3 The NPPF seeks to promote sustainable development and in rural areas,
housing should be located where it will enhance or maintain the vitality of
rural communities.

6.4 Paragraph 11 of the NPPF continues to support sustainable development
stating that:

“Plans and decisions should apply a presumption in favour of sustainable
development.”

6.5 This is reinforced in paragraph 11(c) which states that:

“approving development proposals that accord with an up-to-date
development plan without delay”

6.6 Policy HO2 is equally transparent in its guidance relating to housing
development and requires that:

“1. the scale and design of the proposed development is appropriate to the
scale, form, function and character of the existing settlement;

2. the scale and nature of the development will enhance or maintain the
vitality of the rural community within the settlement where the housing is
proposed;

3. on the edge of settlements the site is well contained within existing
landscape features, is physically connected, and integrates with, the
settlement, and does not lead to an unacceptable intrusion into open
countryside;

4. in the rural area there are either services in the village where the housing
is being proposed, or there is good access to one or more other villages
with services, or to the larger settlements of Carlisle, Brampton and
Longtown; and

5. the proposal is compatible with adjacent land users.”

6.7 The application site is well related to Wetheral. Hallmoor Court is immediately
adjacent to the south with Greenacres and Plains Road to the north,
separated by the Carlisle to Newcastle railway line. The village has a number
of services or facilities including a public house, a church, a railway station,
restaurant, hotel and a GP surgery.



6.8 Full planning permission has previously been approved for the erection of 27
dwellings on this land by members of the council's Development Control
Committee and the permission remains extant.

6.9 In light of the foregoing, the principle of development is therefore considered
to fully accord with both national and local planning policies and remains
acceptable.

2. The Principle Of The Variation Of Planning Conditions And Whether
The Removal Of The Planning Condition Is Acceptable

6.10 When planning permission was granted, it was subject to conditions. These
conditions were the standard conditions used by the council at that time.
Since then, the government has reviewed the issue of planning conditions
and on 1st October 2018, introduced new regulations in the form of the
Section 14 of the Neighbourhood Planning Act 2017 which inserted Section
100ZA of The Town and Country Planning Act 1990. This requires applicants
to provide their written consent to pre-commencement conditions unless
exclusion applies. Pre-commencement conditions are those conditions on a
planning permission which must be fulfilled before work starts on site or
before the use of land changes.

6.11 The revisions were introduced principally with the aim of reducing the time lag
between planning permission being granted and work commencing on site
and to reduce the number of unnecessary and otherwise unacceptable
conditions, only imposing those that meet the test of the NPPF, ultimately to
create a more efficient process and speed up development.

6.12 Paragraph: 007 Reference ID: 21a-007-20180615 of the PPG advises on the
use of pre-commencement conditions and states:

“Care should be taken when considering using pre-commencement
conditions that prevent any development authorised by the planning
permission from beginning until the condition has been complied with. This
includes conditions stating that ‘no development shall take place until…’ or
‘prior to any works starting on site…’

Such pre-commencement conditions should only be used where there is a
clear justification, which is likely to mean that the requirements of the
condition (including the timing of compliance) are so fundamental to the
development permitted that it would otherwise be necessary to refuse the
whole permission.

A pre-commencement condition that does not meet the legal and policy tests
may be found to be unlawful by the courts and therefore cannot be enforced
by the local planning authority if it is breached. Development carried out
without having complied with a pre-commencement condition would be
unlawful and may be the subject of enforcement action.”

6.13 Paragraph 55 of the NPPF states:



“Planning conditions should be kept to a minimum and only imposed where
they are necessary, relevant to planning and to the development to be
permitted, enforceable, precise and reasonable in all other respects. Agreeing
conditions early is beneficial to all parties involved in the process and can
speed up decision making. Conditions that are required to be discharged
before development commences should be avoided, unless there is a clear
justification.”

6.14 It is well-established planning practice, that planning conditions are subject to
assessment and satisfaction of the six tests. These are outlined in "Use of
planning conditions" Paragraph: 003 Reference ID: 21a-003-20190723 of the
PPG as being:
1. necessary;
2. relevant to planning;
3. relevant to the development to be permitted;
4. enforceable;
5. precise; and
6. reasonable in all other respects.

6.15 In summary, conditions 1, 2, 7, 8, 10, 14, 15, 17, 18, 19 and 22 are instructive
conditions. Conditions 3, 4, 6, 16, 21 and 25 require the submission and
agreement of details and need to be discharged. The true
pre-commencement conditions are numbers 5, 9, 11, 12, 13, 23, 24 and 26.

6.16 It is evident that some of the conditions, whilst still necessary as part of the
development and require agreement from the local planning authority, do not
need to be dealt with prior to commencement and a more flexible approach
could be taken in accordance with the current legislation and guidance.

6.17 The issues of scale, layout and design of the development; impact upon
landscape character; the impact of the proposal on the living conditions of
neighbouring and future residents; highway issues; landscaping and impact
on trees and hedgerows; foul drainage; education; affordable housing;
ecological issues; contamination; crime and disorder are unaffected by this
application. The planning issues raised by the development and variation of
these conditions are discussed in the following paragraphs.

6.18 The second part of the application relates to the removal of condition 20. This
condition states:

“All dwellings are required to be constructed to meet Level 3 of the Code for
Sustainable Homes.
a. Prior to the commencement of development, a design stage assessment

and related certification shall be submitted to and approved in writing by
the local planning authority. The assessment and certification shall
demonstrate that the dwellings will meet the relevant code level;

b. No dwelling shall be occupied until a letter of assurance, detailing how
that plot has met the necessary Code Level has been issued by a Code
for Sustainable Homes Assessor and approved in writing by the Local
Planning Authority;

c. Within 6 months of occupation of each dwelling, a Final Certificate



certifying that the relevant Code for Sustainable Homes Level for that
dwelling has been achieved, shall be submitted to the local planning
authority in writing.”

6.19 The Code for Sustainable Homes is a method for assessing and certifying the
sustainable design and construction of new homes. It was launched in 2006
to help reduce UK carbon emissions and create more sustainable homes. It
was part of a package measures including; Building A Greener Future and
Planning Policy Statement: Planning Climate Change

6.20  In a written ministerial statement on 25 March 2015, the Secretary of State
for Communities and Local Government Eric Pickles confirmed that from 27
March 2015, changes to the 2008 Climate Change Act would mean local
authorities in England could no longer require code level 3, 4, 5 or 6 as part
of the conditions imposed on planning permissions. Energy requirements
for dwellings would instead be set by the Building Regulations which would be
changed to be the equivalent to code level 4. As such, the condition is no
longer considered necessary as far as the planning condition tests are
concerned and its removal is therefore acceptable.

3. The Proposed Revised Conditions

6.21 The grant of a variation of planning permission has the effect of granting a
further planning permission in its own right and therefore should be subject
to, where appropriate, relevant planning conditions. The revised conditions
are still considered necessary to the development albeit permission is sought
for a more flexible approach in the wording of the conditions. The following
deals with each condition in turn.

6.22 Condition 3 refers to sample materials and reads:

“Notwithstanding any description of materials in the application no
development shall be commenced until samples or full details of materials to
be used externally on the buildings have been submitted to and approved by
the local planning authority. Such details shall include the type, colour and
texture of the materials. The development shall then be undertaken in
accordance with the approved details.”

6.23 It is proposed that this condition is revised to read:

“Within three months following the commencement of development, samples
or full details of materials to be used externally on the buildings have been
submitted to and approved by the local planning authority. Such details shall
include the type, colour and texture of the materials. The development shall
then be undertaken in accordance with the approved details.”

6.24 The submission of the sample materials or full details to be used as part of
the development is still necessary but the variation will allow greater flexibility
in allowing groundworks to commence with the condition being discharged at
a later point in time.



6.25 Condition 4 refers to boundary treatment and reads:

“Particulars of height and materials of all screen walls and boundary fences
shall be submitted to and approved in writing by the local planning authority
prior to the commencement of the development hereby permitted. The
development shall then be undertaken in accordance with the approved
details.”

6.26 It is proposed that this condition is revised to read:

“Within three months following the commencement of development,
particulars of height and materials of all screen walls and boundary fences
shall be submitted to and approved in writing by the local planning authority.
The development shall then be undertaken in accordance with the approved
details and completed prior to the occupation of the each dwelling.”

6.27 As with the condition that refers to the use of materials, the submission of the
boundary treatment is still necessary and the details will secure the materials
and height of the boundary and require them to be constructed prior to
occupation of the dwelling, thus ensuring an appropriate form of development
whilst simultaneously having regard to the amenity of existing and future. The
variation will allow greater flexibility in allowing development to commence
with the condition being discharged at a later point in time.

6.28 Condition 16 refers to a landscaping scheme and reads:

“No development shall take place until details of a landscaping scheme have
been submitted to and approved in writing by the local planning authority.”

6.29 It is proposed that this condition is revised to read:

“Prior to occupation of any dwelling hereby approved, details of a landscaping
scheme shall be submitted to and approved in writing by the local planning
authority.”

6.30 In response to this proposal, United Utilities has raised no objection but has
expressed an opinion that the condition should remain as a
pre-commencement condition as, in their opinion, landscaping of the site is a
key component of site design which is fundamentally linked to surface water
management.

6.31 The layout of the site is shown on the submitted drawings and shows the
siting of the buildings, infrastructure and areas that would be planted either as
private gardens or public open space. What the details don't show is the
density and species of planting that would take place. Any trees and hedges
are only required to be replaced if they die within five years of the scheme
being implemented and after which, the council has no control. Furthermore,
upon occupation of a dwelling, an owner may landscape their property
without permission. The landscaping would still be subject to a condition upon
which United Utilities could be consulted; however, given the fact that this
cannot be retained in perpetuity, it would be unreasonable to refuse the



variation of the condition on the basis.

6.32 Accordingly, as with the above conditions, the submission of a landscaping
scheme is still necessary but the variation will allow greater flexibility in
allowing development to commence with the condition being discharged at a
later point in time.

6.33 Condition 23 refers to the provision of protective barrier adjacent to the
railway and reads:

“No development hereby approved by this permission shall commence until
details of an Armco or similar barrier located in positions where vehicles may
be in a position to drive into or roll onto the railway or damage the lineside
fencing have been submitted to and approved in writing by the local planning
authority. Network Rail's existing fencing/ wall must not be removed or
damaged. Given the considerable number of vehicle movements likely
provision should be made at each turning area/ roadway/ car parking area
adjacent to the railway particularly at the turning head between plots 12 and
13.”

6.34 It is proposed that this condition is revised to read:

“Phase 2 of the development herby approved shall not commence until
details of an Armco or similar barrier located in positions where vehicles may
be in a position to drive into or roll onto the railway or damage the lineside
fencing have been submitted to and approved in writing by the local planning
authority. Network Rail's existing fencing/ wall must not be removed or
damaged. Given the considerable number of vehicle movements likely
provision should be made at each turning area/ roadway/ car parking area
adjacent to the railway particularly at the turning head between plots 12 and
13.”

6.35 The current application details contains a phasing plan which did not form
part of the original application. This is a legitimate variation and allows
progress to be commenced and implemented on part of the site whilst the
appropriate negotiations are undertaken with Network Rail to ensure that
adequate protection is afforded to the railway during construction of the land
closer to Network Rail's asset. Members will note the Network Rail has raised
no objection to this variation.

6.36 Condition 24 refers to excavations near to the railway and reads:

“Where excavations/ piling/ buildings are to be located within 10 metres of the
railway boundary, no development shall commence until a Method Statement
has been submitted to and approved in writing by the local planning authority
in consultation with Network Rail. Where any works cannot be carried out in a
“fail-safe” manner, it will be necessary to restrict those works to periods when
the railway is closed to rail traffic.”

6.37 It is proposed that this condition is revised to read:



“Where excavations/ piling/ buildings are to be located within 10 metres of the
railway boundary, Phase 2 of the development shall commence until a
Method Statement has been submitted to and approved in writing by the local
planning authority in consultation with Network Rail. Where any works cannot
be carried out in a “fail-safe” manner, it will be necessary to restrict those
works to periods when the railway is closed to rail traffic.”

6.38 For the reasons outlined to the previous condition in paragraph 6.35, this
variation is acceptable.

6.39 Condition 26 refers to a Construction Management Plan and reads:

“No development hereby approved by this permission shall commence until a
Construction Management Plan has been submitted to and approved in
writing by the local planning authority. The development shall then be
undertaken in accordance with the approved details.”

6.40 It is proposed that this condition is revised to read:

“Phase 1 of the development hereby approved shall be undertaken in
accordance with the submitted and approved Construction Management
Plan. Phase 2 shall not commence until a Construction Management Plan
has been submitted to and approved in writing for that phase of the
development by the local planning authority. The development shall then be
undertaken in accordance with the approved details.”

6.41 A Construction Management Plan has been submitted with this application
which details the proposed works, the sequence of works, construction hours,
traffic movement, environmental impact, ecology and archaeology. This Plan
adequately addresses the issues relevant to Phase 1 of the development and
is acceptable in this regard. The revised condition still requires the
submission of an appropriate Construction Management Plan for Phase 2 of
the development.

6.42 Condition 2 refers to the list of approved documents and reads:

“The approved documents for this Planning Permission comprise:

1. the Planning Application Form received 26th February 2015;
2. the Site Location Plan received 18th February 2015 (Drawing no.

12031-01);
3. the Block Plan received 13th April 2015 (Drawing no. 12031-12B);
4. the Topographical Survey received 25th October 2012 (Drawing no.

1116/1);
5. the Site Layout received 13th April 2015 (Drawing no. 12031-03K);
6. the House Type A received 18th February 2015 (Drawing no.

12031-05A);
7. the House Type B received 18th February 2015 (Drawing no.

12031-06A);
8. the House Type C received 18th February 2015 (Drawing no.

12031-07A);



9. the House Type D received 18th February 2015 (Drawing no.
12031-08A);

10. the House Type E received 18th February 2015 (Drawing no. 12031-09);
11. the House Type F received 18th February 2015 (Drawing no. 12031-10);
12. the Site Sections A, B, C received 13th April 2015 (Drawing no.

12031-04C);
13. the Landscape Concept Plan received 15th April 2015 (Drawing no.

Figure A Rev 03);
14. the Design and Access Statement received 22nd April 2015;
15. the Planning Statement received 22nd April 2015;
16. the Archaeological Desk-Based Assessment And Geophysical Survey

received 25th October 2012;
17. the Tree and Hedge Survey Report received 25th October 2012;
18. the Phase 1 Habitat and Scoping Survey For European Protected

Species received 25th October 2012;
19. the Noise Assessment received 25th October 2012;
20. the Land Contamination 25th October 2012;
21. the Statement on the means of disposing of both foul drainage and

surface water received 25th October 2012;
22. the Notice of Decision;
23. any such variation as may subsequently be approved in writing by the

Local Planning Authority.”

6.43 This condition would be varied to include the current suite of documents and
also refer to the relevant approved and would read:

“The approved documents for this Planning Permission comprise:

1. the Planning Application Form received 16th October 2019;
2. the Site Location Plan received 29th October 2019 (Drawing no.

12031-01A);
3. the Block Plan received 29th October 2019 (Drawing no. 12031-12C);
4. the Topographical Survey submitted with application 12/0880 received

25th October 2012 (Drawing no. 1116/1);
5. the Site Layout Plan received 29th October 2019 (Drawing no.

12031-03M);
6. the House Type A submitted with application 12/0880 received 18th

February 2015 (Drawing no. 12031-05A);
7. the House Type B submitted with application 12/0880 received 18th

February 2015 (Drawing no. 12031-06A);
8. the House Type C submitted with application 12/0880 received 18th

February 2015 (Drawing no. 12031-07A);
9. the House Type D submitted with application 12/0880 received 18th

February 2015 (Drawing no. 12031-08A);
10. the House Type E submitted with application 12/0880 received 18th

February 2015 (Drawing no. 12031-09);
11. the House Type F submitted with application 12/0880 received 18th

February 2015 (Drawing no. 12031-10);
12. the Site Sections A, B, C submitted with application 12/0880 received

13th April 2015 (Drawing no. 12031-04C);
13. the Landscape Concept Plan submitted with application 12/0880 received



15th April 2015 (Drawing no. Figure A Rev 03);
14. the Archaeological Desk-Based Assessment And Geophysical Survey

submitted with application 12/0880 received 25th October 2012;
15. the Tree and Hedge Survey Report submitted with application 12/0880

received 25th October 2012;
16. the Phase 1 Habitat and Scoping Survey For European Protected

Species submitted with application 12/0880 received 25th October 2012;
17. the Noise Assessment submitted with application 12/0880 received 25th

October 2012;
18. the Land Contamination submitted with application 12/0880 received 25th

October 2012;
19. the Statement on the means of disposing of both foul drainage and

surface water received 25th October 2012;
20. the Phasing Site Plan received 29th October 2019 (Drawing no.

12031-14A);
21. the Construction Phase Plan Phase 1A received 1st August 2019

(Drawing no. CDM01);
22. the Construction Phase Plan Phase 1B received 1st August 2019

(Drawing no. CDM02);
23. the Construction Phase Plan Phase 1C received 1st August 2019

(Drawing no. CDM03);
24. the Supporting Statement for Sustainability, Removal of Condition

20 received 1st August 2019;
25. the Construction Management Plan received 1st August 2019;
26. the Supporting Statement to Accompany Removal or Variation of a

Condition Application (Rev A) received 16th October 2019;
22. the Notice of Decision;
23. any such variation as may subsequently be approved in writing by the

local planning authority.”

6.44 In light of the above changes, a condition needs to be imposed which lists the
approved documents. The changes to the previously imposed condition have
been highlighted in bold to assist members. The condition provides clarity to
the applicant and allows for potential changes to the scheme in the future
through the variation of the condition known as a minor material amendment.
This condition is therefore acceptable on this basis.

4. Other Matters

6.45 Many of the representations raise objections in respect of the principle of the
development of the site together with the relating pressure on surrounding
infrastructure including roads, drainage, schools, education. Reference is also
made to the provision of affordable housing. These issues were considered at
the time of the original application. Approval of this application would be
subject to a Deed of Variation to the S106 Agreement to secure the provision
of seven affordable units on site; a financial contribution towards the provision
and maintenance of public open space within Wetheral village; the
maintenance of the informal open space within the site by the developer; a
financial contribution towards education contribution.

6.46 The objectors have made reference to the fact that the working hours are



inappropriate and that no working should take place on Saturdays. Condition
19 of the planning permission states:

"No construction work associated with the development hereby approved
shall be carried out before 07.30 hours or after 18.00 hours Monday to
Friday, before 07.30 hours and 13.00 hours on Saturdays, nor at any times
on Sundays or Bank Holidays."

6.47 The submitted Construction Management Plan includes working hours of
between 8am and 6pm on Mondays to Fridays and 9am until 1pm on
Saturdays which are the standard working hours imposed on construction
sites through planning conditions. These hours are less than the approved
condition and subject to the imposition of a revised condition, would retain the
amenity of the occupiers of neighbouring properties.

6.48 This application has been submitted under section 73 of the Town and
Country Planning Act 1990 to vary a condition associated with a planning
permission.

6.49 Paragraph: 015 Reference ID: 17a-015-20140306 Revision date: 06 03 2014
of the Planning Policy Guidance states:

“Where an application under section 73 is granted, the effect is the issue of a
new planning permission, sitting alongside the original permission, which
remains intact and unamended.

A decision notice describing the new permission should be issued, setting out
all of the conditions related to it. To assist with clarity decision notices for the
grant of planning permission under section 73 should also repeat the relevant
conditions from the original planning permission, unless they have already
been discharged. Further information about conditions can be found in the
guidance for use of planning conditions.

As a section 73 application cannot be used to vary the time limit for
implementation, this condition must remain unchanged from the original
permission. If the original permission was subject to a planning obligation
then this may need to be the subject of a deed of variation.”

6.50 On this basis, if Members are minded to approve this application, a new
planning permission would be issued for the development and it is
appropriate to impose conditions that may either need to be discharged, are
pre-commencement conditions or are instructive conditions to address the
relevant issues.

6.51 Although an application is currently being consider to discharge the
conditions as part of the previous application, this has not been determined.
In the event that this application is approved, the corresponding condition
numbers would need to be changed to reflect those in the decision notice.
The application to discharge the conditions continues to be considered by the
relevant interested parties and will be determined as a separate entity.



Conclusion

6.52 In overall terms, the principle of the development is extant and remains
acceptable on the site. The dwellings could be accommodated on the site
without detriment to the living conditions of the neighbouring properties
through loss of light, privacy or over dominance. Adequate amenity space,
incurtilage parking provision would be available to serve the dwellings. The
new access to be formed and the anticipated level of traffic generated by the
proposal would not prejudice highway safety and all these issues have been
accepted through the grant of the previous planning permission.

6.53 The application seeks permission for the rewording of some of the planning
conditions, the details of which are being considered as part of a separate
application for their discharge. The details of the Construction Management
Plan is acceptable and would safeguard appropriate onsite working practices
and the amenity of neighbouring residents.

6.54 The removal of the condition requiring the dwellings to be built in accordance
with the Code for Sustainable Homes is acceptable. In all aspects the
proposals are considered to be compliant with the objectives of the relevant
national and local plan policies.

7. Planning History

7.1 An application for outline planning permission for residential development
was refused in 1988.

7.2 In 2016, planning permission was granted for the erection of 27 dwellings.

7.3 An application is currently being considered to discharge conditions 5
(footpath details); 6 (details of house accesses and parking areas); 9 (access
during construction); 11 (surface water drainage); 12 (foul water drainage);
13 (tree protection); and 21 (construction of permeable surfaces) under
application reference 19/0595.

8. Recommendation: Grant Subject to S106 Agreement

1. The development shall be begun not later than 19th December 2019.

Reason: In accordance with the provisions of Section 91 of the Town
and Country Planning Act 1990 (as amended by Section 51 of
the Planning and Compulsory Purchase Act 2004).

2. The approved documents for this Planning Permission comprise:

1. the Planning Application Form received 16th October 2019;
2. the Site Location Plan received 29th October 2019 (Drawing no.

12031-01A);
3. the Block Plan received 29th October 2019 (Drawing no. 12031-12C);



4. the Topographical Survey submitted with application 12/0880 received
25th October 2012 (Drawing no. 1116/1);

5. the Site Layout Plan received 29th October 2019 (Drawing no.
12031-03M);

6. the House Type A submitted with application 12/0880 received 18th
February 2015 (Drawing no. 12031-05A);

7. the House Type B submitted with application 12/0880 received 18th
February 2015 (Drawing no. 12031-06A);

8. the House Type C submitted with application 12/0880 received 18th
February 2015 (Drawing no. 12031-07A);

9. the House Type D submitted with application 12/0880 received 18th
February 2015 (Drawing no. 12031-08A);

10. the House Type E submitted with application 12/0880 received 18th
February 2015 (Drawing no. 12031-09);

11. the House Type F submitted with application 12/0880 received 18th
February 2015 (Drawing no. 12031-10);

12. the Site Sections A, B, C submitted with application 12/0880 received
13th April 2015 (Drawing no. 12031-04C);

13. the Landscape Concept Plan submitted with application 12/0880
received 15th April 2015 (Drawing no. Figure A Rev 03);

14. the Archaeological Desk-Based Assessment And Geophysical Survey
submitted with application 12/0880 received 25th October 2012;

15. the Tree and Hedge Survey Report submitted with application 12/0880
received 25th October 2012;

16. the Phase 1 Habitat and Scoping Survey For European Protected
Species submitted with application 12/0880 received 25th October
2012;

17. the Noise Assessment submitted with application 12/0880 received
25th October 2012;

18. the Land Contamination submitted with application 12/0880 received
25th October 2012;

19. the Statement on the means of disposing of both foul drainage and
surface water received 25th October 2012;

20. the Phasing Site Plan received 29th October 2019 (Drawing no.
12031-14A);

21. the Construction Phase Plan Phase 1A received 1st August 2019
(Drawing no. CDM01);

22. the Construction Phase Plan Phase 1B received 1st August 2019
(Drawing no. CDM02);

23. the Construction Phase Plan Phase 1C received 1st August 2019
(Drawing no. CDM03);

24. the Supporting Statement for Sustainability, Removal of Condition 20
received 1st August 2019;

25. the Construction Management Plan received 1st August 2019;
26. the Supporting Statement to Accompany Removal or Variation of a

Condition Application (Rev A) received 16th October 2019;
22. the Notice of Decision;
23. any such variation as may subsequently be approved in writing by the

local planning authority.

Reason: To define the permission.



3. The carriageways & footways etc: shall be designed, constructed, drained
and lit to a standard suitable for adoption and in this respect full
constructional details shall be submitted for approval before work
commences on site. No work shall be commenced until these have been
approved. These details shall be in accordance with the standards laid down
in the current Cumbria Design Guide. Any works so approved shall be
constructed before the development is complete.

Reason: To ensure a minimum standard of construction in the interests
of highway safety and to support Local Transport Plan Policies
LD5, LD7 and LD8.

4. The house accesses and parking areas etc: shall be designed, constructed,
drained and lit to the satisfaction of the local planning authority and in this
respect further details, including longitudinal/ cross sections, shall be
submitted to the local planning authority for approval before work
commences on site.  No work shall be commenced until a full specification
has been approved.  Any works so approved shall be constructed before the
development is regarded as complete.

Reason: To ensure a minimum standard of construction in the interests
of highway safety to support Local Transport Plan Policies LD5,
LD7 and LD8.

5. The access and parking/turning requirements, shown on the plan, shall be
substantially met before any building work commences on site so that
constructional traffic can park and turn clear of the highway. Before any
development takes place, a plan shall be submitted for approval by the local
planning authority reserving adequate land for the site offices, material
storage and for the parking of vehicles\plant engaged in construction
operations associated with the development hereby approved, and that land,
including vehicular access thereto, shall be used for or be kept available for
these purposes at all times until completion of the construction works.

Reason: The carrying out of building works without the provision of
these facilities is likely to lead to inconvenience and danger to
road users. Retention of the facilities ensures an appropriate
standard of parking and access for as long as the use
continues and to support Local Transport Policies LD5, LD7
and LD8.

6. Prior to the commencement of development, details of a scheme for surface
water drainage and means of disposal, based on sustainable drainage
principles and evidence of an assessment of site conditions (inclusive of how
the scheme shall be maintained and managed after completion) shall be
submitted to and approved in writing by the local planning authority.  If after
an assessment of site conditions, it is demonstrated that it is necessary to
discharge to watercourse, the surface water drainage scheme must be
restricted to existing runoff rates including an allowance for climate change.
No surface water, no land drainage and no highway drainage shall connect



into the public sewerage system (directly or indirectly). The scheme shall be
completed, maintained and managed in accordance with the approved
details.

Reason: To ensure the most sustainable forms of drainage are
investigated and secured, to promote sustainable development
and to manage the risk of flooding and pollution in accordance
with Policy CM5 of the Carlisle District Local Plan 2015-2030.

7. Prior to the commencement of development, details of a scheme for foul
water drainage (inclusive of how the scheme shall be maintained and
managed after completion) shall be submitted to and approved in writing by
the local planning authority. The details shall demonstrate:
a. all foul water draining to a new foul water pumping station with 48 hours

foul water storage fitted with a dosing system;
b. foul water storage vented through a carbon filter;
c. foul water stored shall be pumped at a maximum flow rate not exceeding

8 litres/second.

The scheme shall be completed, maintained and managed in accordance
with the approved details.

Reason: To secure proper drainage, promote sustainable development
and to reduce the risk of flooding and pollution. in accordance
with Policy CP12 of the Carlisle District Local Plan 2001-2016.

8. Before development commences a scheme of tree and hedge protection
shall be submitted to and approved in writing by the local planning authority.
The scheme shall show the position and type of barriers to be installed. The
barriers shall be erected before development commences and retained for
the duration of the development.

Reason: To protect trees and hedges during development works in
accordance with Policy GI6 of the Carlisle District Local Plan
2015-2030.

9. All private paths, private driveways and other private hardstanding areas
shall be constructed of permeable surfaces. The details for these permeable
surfaces shall be submitted to the local planning authority and approved in
writing prior to the commencement of development. The development shall
be constructed in accordance with the approved details.

Reason: To promote sustainable development and to reduce the risk of
flooding and pollution in accordance with Policy IP6 of the
Carlisle District Local Plan 2015-2030.

10. Prior to their installation, samples or full details of materials to be used
externally on the buildings have been submitted to and approved by the local
planning authority. Such details shall include the type, colour and texture of
the materials. The development shall then be undertaken in accordance with
the approved details.



Reason: To ensure that materials to be used are acceptable and in
accordance with Policy SP6 of the Carlisle District Local Plan
2015-2030.

11. Within three months from the date of this permission, particulars of height
and materials of all screen walls and boundary fences shall be submitted to
and approved in writing by the local planning authority. The development
shall then be undertaken in accordance with the approved details.

Reason: To ensure that the appearance of the area is not prejudiced by
lack of satisfactory screening which is not carried out in a
co-ordinated manner in accordance with Policy SP6 of the
Carlisle District Local Plan 2015-2030.

12. Within three months from the date of this permission, details of a
landscaping scheme shall be submitted to and approved in writing by the
local planning authority.

Reason: To ensure that a satisfactory landscaping scheme is prepared
in accord with Policy SP6 of the Carlisle District Local Plan
2015-2030.

13. Phase 2 of the development herby approved shall not commence until
details of an Armco or similar barrier located in positions where vehicles may
be in a position to drive into or roll onto the railway or damage the lineside
fencing have been submitted to and approved in writing by the local planning
authority. Network Rail's existing fencing / wall must not be removed or
damaged. Given the considerable number of vehicle movements likely
provision should be made at each turning area/ roadway/ car parking area
adjacent to the railway particularly at the turning head between plots 12 and
13.

Reason: To ensure the adjacent transport infrastructure is not adversely
affected by the development.

14. Where excavations/piling/buildings are to be located within 10 metres of the
railway boundary, Phase 2 of the development shall commence until a
Method Statement has been submitted to and approved in writing by the
local planning authority in consultation with Network Rail. Where any works
cannot be carried out in a “fail-safe” manner, it will be necessary to restrict
those works to periods when the railway is closed to rail traffic.

Reason: To ensure the adjacent transport infrastructure is not adversely
affected by the development.

15. No external lighting shall be installed on Plots 1 to 13 shown on Drawing no.
P04B received on 13th April 2015 submitted under application 12/0880
without the prior written approval of the local planning authority. The lighting
shall be installed in accordance with the approved details and shall not be
altered, modified or addition lighting installed without the further written



consent of the local planning authority.

Reason: To ensure that the operational safety of the adjacent transport
infrastructure is not adversely affected by the development.

16. Phase 1 of the development hereby approved shall be undertaken in
accordance with the submitted and approved Construction Management
Plan. Phase 2 shall not commence until a Construction Management Plan
has been submitted to and approved in writing for that phase of the
development by the local planning authority. The development shall then be
undertaken in accordance with the approved details.

Reason: To ensure that the operational safety of the adjacent transport
infrastructure is not adversely affected by the development.

17. Footways shall be provided that link continuously and conveniently to the
nearest existing footway, before ‘first occupancy’. Ramps shall be provided
on each side of the internal junction in Hallmoor Court, so enable
wheelchairs, pushchairs etc. can be safely manoeuvred and shall be
constructed as part of the development.

Reason: To ensure that pedestrians and people with impaired mobility
can negotiate road junctions in relative safety and to support
Local Transport Plan Policies: LD5, LD7, LD8 and Structure
Plan Policy L5.

18. No dwelling shall be occupied until the vehicular access and parking
requirements have been constructed in accordance with the approved plan
and brought into use. These facilities shall be retained and capable of use at
all times thereafter and shall not be removed or altered without the prior
consent of the local planning authority.

Reason: To ensure a minimum standard of access provision when the
development is brought into use and to support Local Transport
Plan Policies LD5, LD7 and LD8.

19. In the event that contamination is found at any time when carrying out the
approved development that was not previously identified it must be reported
in writing immediately to the local planning authority. An investigation and
risk assessment must be undertaken and where remediation is necessary a
remediation scheme must be prepared, which is subject to the approval in
writing of the local planning authority. Site investigations should follow the
guidance in BS10175.

Following completion of measures identified in the approved remediation
scheme a verification report must be prepared, which is subject to the
approval in writing of the local planning authority.

Reason: To ensure that risks from land contamination to the future users
of the land and neighbouring land are minimised, together with
those to controlled waters, property and ecological systems,



and to ensure that the development can be carried out safely
without unacceptable risks to workers, neighbours and other
offsite receptors in accordance with Policy CM5 of the Carlisle
District Local Plan 2015-2030.

20. Within the tree protection fencing approved by Condition 8:

1. no fires shall be lit within 10 metres of the nearest point of the canopy of
any retained tree;

2. no equipment, machinery or structure shall be attached to or supported
by a retained tree;

3. no mixing of cement or use of other contaminating materials or
substances shall take place within, or close enough to, a root protection
area that seepage or displacement could cause them to enter a root
protection area;

4. no alterations or variations to the approved works or tree protection
schemes shall be made without prior written consent of the local planning
authority;

5. the tree protection measures shall be retained in good condition and to
the satisfaction of the local authority for the duration of the development.

Reason: To protect trees and hedges during development works in
accordance with Policy GI6 of the Carlisle District Local Plan
2015-2030.

21. Following completion of construction works and removal of site machinery
and materials, protective fencing may be dismantled to permit ground
preparation and cultivation works, if required, adjacent to the hedges.  Any
such ground preparation and cultivation works shall be carried out by hand,
taking care not to damage any roots encountered.

Reason: To protect the hedges during development works in
accordance with Policy GI6 of the Carlisle District Local Plan
2015-2030.

22. All works comprised in the approved details of landscaping shall be carried
out either contemporaneously with the completion of individual plots or, in
the alternative, by not later than the end of the planting and seeding season
following completion of the development.

Trees, hedges and plants shown in the landscaping scheme to be retained
or planted which, during the development works or a period of five years
thereafter, are removed without prior written consent from the local planning
authority, or die, become diseased or are damaged, shall be replaced in the
first available planting season with others of such species and size as the
authority may specify.

Reason: To ensure that a satisfactory landscaping scheme is
implemented and that if fulfils the objectives of Policies GI6 and
SP6 of the Carlisle District Local Plan 2015-2030.



23. No construction work associated with the development hereby approved
shall be carried out before 0800 hours or after 1800 hours Monday to Friday,
before 0900 hours and 1300 hours on Saturdays, nor at any times on
Sundays or Bank Holidays.

Reason: To prevent disturbance to nearby occupants in accordance with
Policy CM5 of the Carlisle District Local Plan 2015-2030.

24. Notwithstanding the provisions of the Town and Country Planning (General
Permitted Development) (England) Order 2015 (or an Order revoking or
re-enacting that Order, with or without modification), no hard surfaces shall
be constructed within the curtilages of the dwelling houses at any time, other
than those expressly authorised by this permission or unless subsequently
agreed in writing by the local planning authority.

Reason: To promote sustainable development and to reduce the risk of
flooding and pollution in accordance with Policy IP6 of the
Carlisle District Local Plan 2015-2030.
































































