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Rickergate
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Cumbria CA3 8QG

8 February 2005
Our Ref: MACSA/PAH/CLH/2092962

Dear Mike
Procurement For Building Reinstatement

As requested I make the following comments with regard to Insurers’ requirements for
procurement and validation of the claim spend. In my experience these requirements also
satisfy local authorities' need to prove value for money and appropriate procurement
methods having regard to the unique situation, need for expeditious response and mitigation
of accruing costs. This approach has been adopted on a number of major losses I have
handled including Derbyshire County Council (Dronfield School), Staffordshire County
Council (Chase Terrace School), Bury MBC (Coney Green School) and many other smaller
losses where time was of the essence.

Insurers (St Paul Travellers) have appointed Cunningham Lindsey to manage, validate and
adjust the insurance claim. This includes:

Establishing that the repair of the damaged properties is covered by the insurance policy.
Establishing that the Insurance cover is adequate to meet all the costs (including debris
removal, emergency works, statutory requirements and professional fees).

Determining the extent of damage, scope of repairs and repair techniques required.
Ensuring that the cost of repairs is reasonable having regard to prevailing market rates which
may be influenced by the exception circumstances.

Selection of the most appropriate procurement route having regard to the need to mitigate
accruing financial losses (ongoing ICW and revenue losses).

Validation and approval of contractors’ tenders/quotations.

Validation of invoices received against estimates and quotations.

Approval of payments by Insurers against actual approved costs incurred.

Full documentation to provide audit trail for all payments by Insurers.

Final reconciliation and agreement of all insured costs.
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Title:
FLOOD RECOVERY – PROCUREMENT OF WORKS, GOODS & SERVICES

Report of:
HEAD OF COMMERCIAL & TECHNICAL SERVICES 
HEAD OF LEGAL & DEMOCRATIC SERVICES

Report reference:
CTS 04/05
LDS 14/05

Summary:

This report identifies the issues associated with the recovery of Council assets following the Flood damage.   To respond to the emergency required the implementation of emergency procurement rules and the ongoing recovery works will require more flexibility in procurement to meet the short timescales and Insurers requirements.   A suggested mechanism which ensures value for money and probity is put forward for consideration.


Recommendations:   It is recommended that:-

1. The Executive notes the contents of this report.

2. The Executive notes, for record purposes, the various works, goods and services which have been procured to date by the Heads of Commercial & Technical Services, Customer Information Services and the Housing Services and Health Partnerships Manager under emergency procedures set out in the Council’s Procedure Rules, as fully described in Appendix B.
3. The Executive consider granting (in respect of both procurements to be funded by the Insurers and also those to be funded by the Council itself) a general exemption under Contract Procedure Rule 1(2) from compliance with the tendering requirements, particularly those under CPR’s 4 and 5, for the procurement of any works, goods or services required to complete the recovery exercise.  So as to reinstate fully all the Council’s assets and facilities following the recent flood damage, any such exemption to be subject to the conditions and safeguards set out in paragraph 2 of this report.
Contact Officer:
Michael Battersby

John Egan
Ext:
 5005

 7004



1.
BACKGROUND INFORMATION AND OPTIONS

1.1 The Council needs to review the basis of procurement of building and service recovery works, such as IT, to restore assets damaged in the recent floods and to facilitate other flood recovery issues such as homelessness.   The traditional tendering process on which the Council’s Contract Procedure Rules are based would normally take between 4-6 months to start work once the scope of the project has been defined, in some cases longer.   These timescales would not be acceptable to the Council’s Insurers and their Loss Adjusters who are liable for substantially meeting the cost of service disruption from these assets affected.   A copy of correspondence from the Insurers’ representatives is included as Appendix A.

1.2 The recovery process to Council assets has a number of phases, which have been agreed with the Insurers.

(i) Initial Clearance/Damage Assessment

This is currently underway and includes for the removal of damaged contents from the various buildings, and removing plaster, woodwork and electrics.   This is followed by the introduction of drying equipment.   An initial assessment on each asset is agreed with the Insurers on each building.

It is not possible to accurately quantify this work and the stripping out works is effectively on a time charge basis.

The Civic Centre presents unique challenges created by a substantial basement area and as there is a need to substantially re-occupy the building as soon as possible.   This has required the need to order items such as electricity and telephone switchgear.   In some instances those works may be temporary to enable re-occupation of the building and further permanent works may be required.

Damage Assessment reports should be completed by 12 February for all the major assets.

(ii) Emergency Temporary Works

To enable the Council to re-establish a level of service previously provided at damaged assets it has been necessary to provide temporary accommodation and the associated services.   Examples of this are:-

· Temporary Portacabins at Bousteads Grassing

· Portacabins at Botcherby CC, Bitts Park Depot, Stoneyholme and possibly the Sheepmount

· Re location of Revenues & Benefits to Kingmoor Park

· Accommodation changes to the 9th Floor, 3rd Floor and space below the Council Chamber

(iii) Refurbishment Works

Once the damaged assets have been stripped out a detailed and costed schedule of refurbishment works can be completed.   These are being either undertaken by Council staff and verified by the Insurers or vice versa.   On the mechanical and electrical works (M&E) these will be commissioned by the Insurer and the Council will need to appoint an independent assessor to verify these.

These costed schedules should be in place by the end of February, which will then enable the refurbishment works to be procured and commence – subject to satisfactory drying.

It must be emphasised that the refurbishment works are based on a specification of restoring the assets to their previous condition (in some instances there may be scope for limited improvements).   The Head of Property Services will report separately on the scope and potential for a more fundamental review of some assets, or where capital works have been planned for the next few years on flooded assets.

1.3 The elements of work in phases (i) and (ii) have been commissioned as emergency works in accordance with the Contract Procedure Rules, particularly CPR 1(3) and emergency spending procedures.   A number of different mechanisms have been used:-

· Diversion of existing in-house employees to this work

· Utilisation of current service suppliers

· The appointment of external sub contractors with limited market testing and quotations

· Commissioning of contractors/suppliers by the Insurers


Further details are included in Appendix B which is included separately in part B of this agenda.  Also included as part of this Appendix are details of supplies commissioned by the Head of Customer Services and services commissioned by the Housing Services and Health Partnerships Manager for homeless people using similar powers.  It should be emphasised that the cost estimates included are for indicative purposes.

1.4 All the initial works and actions taken on the Council assets have been endorsed by the Insurers and close links have now been established for their prompt endorsement of future actions and costs.   The Council can gain further comfort in the relative value for money of external commissions due to in-house benchmark costs.

1.5 It should be emphasised that whilst the Insurers will meet a substantial element if not all the refurbishment costs the Council is the employer for the works and as such is responsible for the procurement.   The need to establish a mechanism for procuring the refurbishment works which also meets the requirements of the Insurers is essential.   The comments of the Head of Legal and Democratic Services within this report set out the key considerations in more detail.   It is difficult to provide precise proposals for the works at this time because in some areas the scale and extent of the refurbishment work is not yet known.   The initial assessment would indicate that the cost of the building restoration works should not exceed the EU works threshold of £3.8m.   There are three classifications for the procurement:-

Category A

There is unlikely to be any further emergency works from the date of this meeting.   Should there be the need in specific areas then CPR 1(3) would be applied.

Category B

This applies to works and services which need to be progressed expeditiously and the normal procurement rules can not apply.

Category C

Some works and services, perhaps those at the later stages of refurbishment, would have a longer timescale and could be procured in accordance with the existing rules.

1.6 There are a number of options for the works within Category B.   Each of these must achieve value for money and reflect market forces in Carlisle over the next 12 months:-

(i) In house – the Council has a limited capacity and this would be directed to routine ongoing maintenance and minor planned works.   However some of the assets damaged had  planned works over the next 12 months which will need to be re-programmed or integrated into the flood re-furbishment works.   The in-house work force will have some capacity.

(ii) Utilisation of sub-contractors – the Council regularly uses sub-contractors in the trades likely to be needed and maintains a schedule of regularly used companies.   This would also provide a benchmark from commissions over the past few years.   Again the Insurers would validate the costs.

(iii) An abbreviated tendering process based on the quantities and schedule of works could be used on specific buildings.   These could be included with a national standard form of contract.

1.7 A Business Recovery Project Group has been established and this will operate on a PRINCE 2 (national project management system) basis.   An outline for selecting the most appropriate form of procurement is set out in paras 2 & 3 of this report and this utilises the Project Group supported by the Head of Legal & Democratic Services and the Audit Manager.

1.8
This proposed methodology makes specific reference to buildings and it is proposed that this also be adopted for the refurbishment of other damaged assets such as:-   car parks, Bitts Park play areas, IT equipment reinstatement etc.

2. LEGAL/CONSTITUTIONAL ISSUES


As a public body the Council is required to comply with a number of provisions when procuring works, goods or services.  In summary these are:-


The Council’s own Contract Procedure Rules (CPR’s)

2.1
These are set out in the Constitution and are designed to ensure transparency and value for money in the procurement process.  They broadly require that, in respect of the procurement of works, goods or services with a value in excess of £60,000, tenders must be sought and advertised locally and (in some instances) nationally.  There are in-built exemptions and caveats in the Rules relating to the procurement of certain specialist services and also specific provisions allowing for selective tendering using a pre-determined list of contractors.  The purpose of the procurement regime as set out in the CPR’s is to ensure that the Council can demonstrate both value for money and probity in its commissioning process.  However, the advertisement requirements and the selection methodology both dictate a particular time frame in the appointment of any given contractor which cannot be curtailed if the tendering process in the CPR’s is fully complied with, and it is this inherent time constraint which raises difficulties in procuring speedily the work required in the post-flood recovery programme.

2.2
There are some exemptions built into the Rules themselves which allow the tendering regime to be circumvented.  For example:-

· Under CPR 4(7), it is not necessary to tender work which is capable of being undertaken by the Council’s own DSO as long as the person commissioning the work (usually the relevant Head of Service) is satisfied that the contractual arrangements proposed are fair and reasonable.  Much work in connection with the current recovery programme has already been undertaken by the DSO under these provisions and Members are asked to note where they have been relied on by the Head of Commercial and Technical Services as particularised by him elsewhere in this report.

· There are provisions under CPR1(3) exempting certain emergency works from the tendering regime where these are necessary to protect persons or property or to safeguard the interests of the Council.  These provisions have been used in the immediate aftermath of the recent flooding to commission works urgently and so protect the interests of the Council and the Head of Commercial and Technical Services and the Head of Customer and Information Services set out in this report where they have been relied upon to date and the Executive is requested to note the position, as more fully detailed in Appendix B.

2.3 
There is also a general power under CPR 1(2) enabling the Executive to 

exempt any particular procurement from the application of the CPR tendering 

regime if it so determines, subject to any conditions which it might think 

appropriate.  It is a relatively wide power and, before the Executive decided 

to waive the general tendering requirements, they should be satisfied that 

particular exceptional circumstances exist which demonstrably make it in the 

best interests of the Council to grant such an exemption and that appropriate 

alternative mechanisms are put in place to safeguard the value for money 

and probity objectives which the mandatory tendering regime is there to 

secure.  Although not specifically stated in the CPR’s, any decision of the 

Executive to give an exemption, particularly if it is to be of a general nature 

rather than just in respect of a specific procurement, should be robust in 

spelling out why it is of the view that the Council’s best interests will be 

served in the particular circumstances concerned by not complying with the 

normal tendering requirements.

2.4
The Head of Commercial and Technical Services has indicated in this report the reasons why he believes it is necessary and in the Council’s best interests for the Executive to grant an exemption from the tendering requirements of the CPR’s, particularly CPR’s 4 and 5, and this analysis is supported by the advice from the Council’s own insurers in the copy correspondence attached as Appendix A.  The insurers will, of course, be substantially, if not fully, funding the reinstatement works.  It is pertinent to bear in mind that (a) the insurers own interest and involvement in funding the recovery works will add an extra safeguard in ensuring value for money, as they are unlikely to support any procurement which is not demonstrably best value and (b) the Council has a duty to its insurers to mitigate its loss, which means that it has to proceed with the restoration works with all possible speed to prevent the damage and overall cost increasing, and this in itself obliges the Council to explore every available avenue to enable restoration contracts to be let as speedily as possible.  The Council are therefore faced with an unorthodox situation where it is necessary to consider a more radical approach to procurement than would usually be the case.

The EU Procurement Regime

2.5
In broad terms, EU directives impose a particular form of advertisement and tendering regime where the Council, as a public body, commissions works, goods or services.  The thresholds at which the requirements currently bite are £3,834,411 in respect of works contracts and £153,376 in respect of a range of other supplies and services.  Compliance with the full EU tendering regime does, like the Council’s own CPR’s, involve potentially a substantial timeframe before a contractor is selected which, depending on the works in question, may be incompatible with the need to proceed speedily to satisfy both the insurance requirements and the protection of property.  The Council has no ability itself to exempt procurement from what are legislative requirements, but the EU Procurement Regulations themselves provide for certain dispensations or a “lighter” regime in particular circumstances.  It is not intended to rehearse the question of the application of, or potential dispensation from, the EU requirements relative to each of the proposed restoration contracts in this report.  Suffice to say that Officers will, as and when any procurement takes place, have to satisfy themselves on behalf of the Council that it is in accordance with any EU requirements or that such requirements are not applicable in the relevant instance. On the face of it, the building restoration works envisaged are not such that any particular procurement would exceed the current EU threshold and so should be outwith the EU regime.  A closer look will need to be taken at, for example, the IT restoration works required on the ground floor of the Civic Centre for the Customer Contact Centre and this procurement is likely to be determined by the existing contractual arrangements between the Council and CAPITA, which have already been the subject of a full EU tendering exercise.

The Council’s Fiduciary Duty to its Taxpayers

2.6
The Council has an overarching fiduciary duty to its local tax payers to ensure that it achieves value for money in its financial dealings.  In procuring goods, works and services, this is generally demonstrated by adherence to the tendering process set out in its own CPR’s.  If the Executive is to grant exemptions from that particular process then it does, as mentioned above, need to be able to demonstrate that it has satisfied itself that the Council’s interests are best served and protected in these particular circumstances by authorising a different procurement process from that set out in its own Rules and that issues of value for money and probity are addressed in any alternative process which might be approved.



Proposed Procurement Methodology and Safeguards

2.7  
The assessment of Officers, supported by advice from the insurers, is that 

greater speed and flexibility in terms of selecting contractors to carry out the 

reinstatement works than can be achieved using the conventional tendering 

regime will be necessary if the Council’s interests are to be protected, 

reinstatement completed quickly and the insurer’s requirements satisfied.  

The exceptional circumstances of this particular level of damage and the 

ongoing degradation of the assets necessitate a more radical approach to 

procurement than would be contemplated in normal circumstances and 

Officers have explained why this is the case in the main body of this report.

Supporting correspondence from the insurers is also attached.  The crux is, if 

exemptions are to be granted from compliance with the usual tendering 

requirements, to ensure nonetheless that appropriate alternative safeguards 

are put in place to secure value for money and probity in the procurement 

process and so balance speed with transparency.

2.8 
It is not clear at this stage precisely which contracts will need to be let 

quickly, outwith the normal tendering regime, and which work will come on 

stream later in the recovery process where there will be sufficient leeway to 

procure through the usual procedures.  Neither is it clear what the stance of 

the insurers will be in respect of each procurement and precisely where they 

will want to see speed of delivery although their initial response suggests that 

it will be in every case possible.  It is suggested, therefore, that the Executive 

considers granting a general exemption under Contract Procedure Rule 1(2) 

from compliance with the tendering requirements, particularly those under 

CPR 4 and 5, for the procurement of any works, goods or services required 

to complete the recovery exercise so as to fully reinstate the Council’s assets 

and facilities following the flood damage.  It is recommended that this 

exemption is granted in respect of both procurements to be funded by the 

insurers and also those to be funded by the Council itself where no insurance 

cover exists.  It will be necessary for the Executive to consider what 

safeguards should be put in place to address the value for money and probity 

issues referred to above if such a comprehensive exemption is to be granted, 

and it is therefore proposed that any exemption should be subject to the 

following conditions being complied with in respect of each individual 

procurement:-

· Each individual procurement will be considered by the Officer Business Recovery Project Group comprising an Executive Director and the Heads of Commercial & Technical Services and Property Services supported by the Head of Legal and Democratic Services and the Audit Manager.  If the procurement is to be exempt from the usual CPR tendering process, then the Group must agree unanimously that it is in the Council’s interests that this should be done and formally record their reasons for reaching this conclusion.  If the conclusion of the Group is not unanimous, then the matter must be referred to the Executive for determination.

· The selection of any individual contractor will, as far as reasonably practicable, be subject to adhering as closely as circumstances permit to the normal tendering requirements of obtaining competitive prices, and the reasons for selecting any particular contractor will be formally recorded by the Group as indicated above.  Again, if the conclusion of the Group is not unanimous then the matter must be referred to the Executive for determination.  The purpose of this requirement is to enable the Council to be able to demonstrate fairness and impartiality in the selection of a contractor and to justify to any potential supplier or enquirer why any given contract was awarded to a particular contractor.

· The Group must consider and formally record how it has ensured that value for money has been secured for the Council in each and every particular procurement.  In this connection, the Group will take into account the views and recommendations of its insurers as to whether they are satisfied that value for money is being achieved in respect of any procurement and that they are prepared to meet in full the costs of the relevant procurement.  In the event of the insurers not confirming their agreement to meet the costs, then the matter must be referred to the Executive for determination of any additional funding sources. 

· Any commissioning will be subject to the Group first satisfying itself that it is in accordance with EU procurement requirements and any other existing contractual obligations of the Council, where applicable.

· Importantly, the Group will report back to the next available meeting of the Executive following each procurement with a full report of the decisions taken and the rationale behind them so that the Executive are fully informed of the determinations of the Group.  Whilst this discipline will not enable the Executive to override any decisions of the Group already made, it will give it the opportunity to review and, if necessary, amend the arrangements if it wishes and so give the necessary political overview to the process.

2.9
Whilst it gives no guarantee as to future immunity from intervention by the District Auditor, it may be prudent to inform the Auditor at this stage of the Council’s intentions so that she is aware of how the Council proposes to proceed and why it is thought to be in the Authority’s best interests to do so.

3.1
Consultation to Date.
Council’s Insurers

3.2
Consultation proposed.
Ongoing consultation with operators of assets during the

definition and completion of recovery works.

4.       RECOMMENDATIONS

It is recommended that:-

1. The Executive notes the contents of this report.
2. The Executive notes, for record purposes, the various works, goods and services which have been procured to date by the Heads of Commercial & Technical Services, Customer Information Services and Housing Services and Health Partnerships Manager under emergency procedures set out in the Council’s Procedure Rules, as fully described in Appendix B.
3. The Executive consider granting (in respect of both procurements to be funded by the Insurers and also those to be funded by the Council itself) a general exemption under Contract Procedure Rule 1(2) from compliance with the tendering requirements, particularly those under CPR’s 4 and 5, for the procurement of any works, goods or services required to complete the recovery exercise.  So as to reinstate fully all the Council’s assets and facilities following the recent flood damage, any such exemption to be subject to the conditions and safeguards set out in paragraph 2 of this report.
5.
REASONS FOR RECOMMENDATIONS


To enable the procurement of the flood reinstatement works, goods and services, to 

be implemented as expeditiously as possible to safeguard the Council’s operating 

efficiency and interests and to respond to the requirements of its Insurers.

6.       IMPLICATIONS

· Staffing/Resources – Additional temporary professional resources are likely to be required and fixed term employment extended.  This would be funded from fees met by Insurers.

· Financial – The Head of Finance has been fully involved in the preparation of the report.  It is important to note that the costs set out in Appendix B are NOT the full schedule of costs committed to date, but are an indication of the main emergency repairs carried out for building recovery.

· Legal – Comments are incorporated within the report (para 2).

· Corporate – Will be achieved through the Project Team.

· Risk Management – The nature of the works and service refurbishment together with the timescales inevitably increase the levels of risk.  The procedures set out within this report will assist in the speedy procurement of recovery.  Inevitably a level of risk remains in areas such as:-

· capacity of the market place to deliver the works and the potential impact on rates.

· the Insurers may not agree the scope and estimated cost of works.

· delay in decision making.

· the capacity of in house resources and prioritisation with planned work programmes for 2005/06.

· The incorporation of changes to minimise the future damage and disruption caused by flooding.

The Business Recovery Project Group will define risk levels and appropriate mitigation measures and monitor these on a regular basis.

· Equality Issues – N/A

· Environmental – Improved environmental standards will be sought wherever feasible.

· Crime and Disorder – N/A

· Impact on Customers – Inevitably there will be disruption to the public services provided to the public until such time as the restoration work is completed.  Liaison with the operators of these assets to minimise disruption and provide reasonable temporary arrangements wherever possible.
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We would also consider and approve appropriate acceleration costs to reduce the
reinstatement period if this mitigated the ongoing ICW spend or revenue loss.

To achieve this Cunningham Lindsey have committed a dedicated team of four Qualified
Chartered Loss Adjusters.

In addition Insurers have appointed David Orchard Associates, project managers and cost
consultants to assist in establishing the extent of repairs necessary and providing estimating
and cost validation support to Cunningham Lindsey.

Cunningham Lindsey and David Orchard Associates have established a process to capture all
information on each property affected to support the scope of repairs, approval of repairs
schedules and specifications, agreement of estimates, procurement route selection,
acceptance of tenders, recording and validation of costs and payments made by Insurers.

It is our considered opinion that a traditional contract procurement process is inappropriate
as the lead time is unacceptable. Repairs require to be expedited to mitigate ongoing ICW
spend, restore services as quickly as possible and manage public expectations.

In our experience it is often appropriate and economic to negotiate bespoke contracts with
contractors who have a proven record of competitiveness and service to the authority and
who have the resources to respond to the unique situation resulting from widespread damage.

The contract administration and pricing method depends upon the speed and complexity of
the operation and has to be adapted to suit the particular circumstances but we would
recommend a Construction Management approach with a Principle Contractor being
appointed on an agreed fee to manage and administer the works with subcontractors being
procured on a negotiated or competitive tender basis dependant upon the lead time available.
It may be appropriate that the authority's Commercial and Technical Services Unit act as the
Construction Managers in certain cases such as the Civic Centre where closer control is
required directly employing subcontractors. This has to have regard to the resources of the
authority to avoid disruption to other essential services and duties.

We find that this methodology provides the overall cost mitigation and control required by
Insurers and allows the policyholder to retain contractual control and quality control. It also
provides a full audit trail. Cunningham Lindsey would be willing to assist auditors in
reasonable validation of costs should that prove necessary.

If an alternative route were to be adopted by the authority which increased costs to Insurers
due to delays in procurement and execution of the works then the amount recoverable from
Insurers may be proportionately reduced.
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The management of procurement, cost and quality control is very much a Business
Continuity issue in these circumstances and requires normal standing orders to be reviewed
or suspended to respond to the disaster recovery situation and satisfy insurers requirements
for loss mitigation and cost control.

I trust this is sufficient for your requirements. May I leave you to circulate this to your
colleagues as necessary.

Yours sincerely
For CUNNINGHAM LINDSEY

Phil Hill, BSc(Hons)(Bldg) ACII FCILA
Regional Manager

Specialist Adjusting Network

Direct Dial: 0161 237 7813

E-Mail: phil.hill@uk.cunninghamlindsey.com
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