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Summary:-

This is the Report that the Development Control Committee requested on the 8 November 2004, following the consideration of the above planning application.  The Committee resolved that the Head of Planning Services be requested to consider improvements to the planning system as outlined above in a report to a future meeting of the Committee. 

Recommendation:-

It is recommended that the contents of the report be noted and the necessary changes 

made to Committee Reports.

A Eales
Head Of Planning Services

Contact Officer:
Alan Eales
Ext:
 7170


To the Chairman and Members of the 






P.18/05

Development Control Committee

1.0
Background

1.1
Members of the Committee will recall that the consideration of 04/0529 Erection of a Dormer Bungalow Behind The Arches, Wetheral was contentious and complicated raising a number of issues.  As a result the Committee resolved that the Head of Planning Services be requested to consider improvements to the planning system as outlined above in a report to a future meeting of the Committee.

1.2
Improvements to the planning system lie with Government and therefore outwith the control of the City Council.  The resolution has therefore been interpreted as to what internal improvements can be made to the way applications are considered. 

1.3
In considering how the application was dealt with it is important to briefly outline the chronology of events.  Application 04/0529 was submitted on the 16 April 2004 for the erection of a dormer bungalow (revised proposal approved under reference 01/0953) to include:

1.
siting 2.5m further south;

2.
larger conservatory, new sitting room and dining room;

3.
additional attached garage with hipped roof;

4.
inclusion of garage roof space as a study; and

5.
increase in main ridge height of 1.35m.
1.4
The consideration of the application was deferred at the meeting on 16 July 2004 to enable Members to visit the site and to allow representations to be made regarding the latest amended plans and then again on the 27 August 2005, because the objectors drew attention to the fact that Members had not had the required 7 days to consider the latest representations.  Such delays took the application way beyond the 8 week target for consideration of such applications.
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1.5
However, Members will recall that planning permission had been granted for the erection of a bungalow on the same site in March 2002 and construction had started shortly afterwards.  After the foundations had been constructed work stopped and the site lay vacant for some considerable time.  During this time the site was sold and eventually construction restarted.  As the construction proceeded it became apparent that the development was not being built in accordance with the original approved plan (ref. 01/0953).  As this differed from that approved it is clear that it was unauthorised and the applicant was advised to stop work.  

1.6
Therefore, the application that was being considered (04/0529) was retrospective “revised” application and as with any application must be considered in accordance with Section 54A of the Town and Country Planning Act 1990 and having regard to the advice contained in PPG18 Enforcing Planning Control.

2.0
Consideration of the Application

2.1
Although the Committee have expressed on a number of occasions their disquiet over retrospective applications, it must be remembered that to construct a building without planning consent is not an offence.  Paragraph 6 of PPG18 Enforcing Planning Control provides guidance on how Local Planning Authorities should deal with retrospective applications.  It states that “LPA’s should bear in mind that it is not an offence to carryout development without first obtaining planning permission required for it.  New Section 72A of the 1990 Act specifically provides that a grant of planning permission may relate to development carried out before the date of the application”.
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2.2
PPG18 provides an assessment as to how such applications should be considered.  
If in the Council’s opinion the unauthorised development can be made acceptable by the imposition of planning conditions, the Authority should invite the owner of the land to submit an application.  In such circumstances the Authority should point out that they have a public duty to safeguard amenity by ensuring that development is carried out within acceptable limits, having regard to local circumstances and the relevant planning policies.  In this case it was considered to be the correct assessment of the situation.  The principal of development had already been granted for the development in 2002, work on that permission had commenced and after the site had changed hands new development had commenced which was unauthorised.  The Council therefore asked the developer to submit a new application, which was duly done.

2.3
Once an application has been submitted the Council has a duty to determine that application in accordance with Section 54A of the Town & Country Planning Act 1990.  This requires Local Planning Authorities to determine applications in accordance with Statutory Development Plan, unless material considerations indicate otherwise.  If the Development Plan contains material policies or proposals and there are no other material considerations the application should be determined in accordance with the Development Plan.  Where there are other material considerations the Development Plan should be the starting point and other material considerations should be taken into account in reaching a decision.  One such consideration will be whether the plan policies are relevant and up to date.

2.4
The Carlisle District Local Plan contains a number of relevant policies.  These include Policy E43 ‘Improvement and Enhancement of Conservation Areas’, Policy H5 ‘Village Development’ and Policy H16 ‘Design Considerations’.

2.5
In principal, other material considerations include any consideration that relates to the use and development of land.  Whether a particular consideration is material in any given case will depend on the circumstances.  Material considerations must be genuine planning considerations i.e. they must be related to the development and use of land in the public interest.  
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2.6
Members must bear in mind that the planning system does not exist to protect the private interest of one person against the activities of another, although private interest may coincide with a public interest in some cases.  It can, therefore, be difficult to distinguish between public and private interest.  The basic question is not whether owners and occupiers of neighbouring properties would experience financial or other loss from a particular development, but whether the proposal would unacceptably affect amenities and the existing use of land and buildings which ought to be protected in the public interest.  

2.7
In the light of this advice it is important to consider some of the matters that were raised by the objectors in relation to this proposal.  One such issue concerned the drainage system.  The combined drainage system is acceptable under the Building Regulations and any agreement to allow this to be done is a private matter between the respective owners, it is not a matter of relevance to the planning application.

2.8
The enlarged garage was the principal focus of objections to the revised scheme and three specific points were raised:

1.
the garage is larger with in effect an additional garage constructed at the end of the approved double garage;

2.
the garage is higher and therefore more obtrusive because the roof pitch is steeper; and 

3.
roof lights have been installed allowing the roof space to be used with consequent overlooking.

2.9
The fact that the garage is larger and higher and the roof space being used as a study are correct, but in themselves they are not a reason for refusing the application.  The issue that has to be considered is whether these changes are unacceptable in that they adversely affect the amenity of the adjacent property, which should be protected in the public interest.

2.10
In order to judge whether there is a loss of amenity in the public interest there are guidelines regarding distances between principal windows and principal windows and gable ends that the City Council uses as good practice.  These have been tested in a number of Ombudsman complaints and it is generally accepted that distances between principal windows should be at least 21 metres or 70 feet and between principal windows and gable ends 11 metres or 35 feet.
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2.11
In respect of the new dormer bungalow and its relationship to the nearest property ‘The Arches’ the distance from the gable end of the garage to the rear elevation of ‘The Arches’ is 26.8 metres and between the front elevation of the main part of the new bungalow to the rear elevation of ‘The Arches’ is 37.4 metres.  The distance from the rear elevation of ‘Graystones’ (a neighbouring property) to the gable end of the garages 28 metres and the distance between the side elevations of the bungalow and ‘The Cedars’ (another neighbouring property) is 16.6 metres.  All these distances in relation to the bungalow and neighbouring property are well in excess of the minimum distances between principal window and gable end and the principal window to principal window and in addition the roof lights in the garage overlooked the area in front of the garage.

2.12
The issue whether the development was acceptable within the conservation area is obviously a matter of judgement, but the bungalow is very similar in character and location to both ‘The Cedars’ and ‘Fir Trees’ in that they are all built behind existing development and could be considered backland development.  As all these properties are hidden by existing development from The Green and the public areas of the conservation area, it was considered that the development was acceptable.

2.13
Therefore, it is consider that in terms of policies in the Local Plan regarding amenity,  privacy and conservation area considerations the proposal was in accordance with Development Plan Policies.  

2.14
It is often difficult for the Committee to consider what is or is not a material planning consideration particularly when faced with considerable objection from well informed and determined objectors.  However, the requirement of the Planning Act is that all the applications must be determined in accordance with the development plan and therefore issues that are not material planning consideration should not be considered in coming to a determination on a planning application.  In this case the Committee came to the correct decision when they approved the application.
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3.0
Improving Committee Reports

3.1
It is considered important in cases such as this that the Committee Report should make it clear what are and what are not material planning considerations that the Committee should be considering.  Furthermore, it is necessary to clearly identify what are private interests and what are public interests.

3.2
It is therefore the intention that reports in the future will endeavour to be clearer on these issues and give greater guidance to Members.  It is for Members, based on officer advice, to distinguish these matters and take the correct considerations into account when coming to decisions.

4.0
Recommendation

4.1
It is recommended that the contents of the report be noted and the necessary changes made to Committee Reports.

A Eales
Head Of Planning Services

Contact Officer:
Alan Eales
Ext:
 7170

1 IF  = 1 "Note: in compliance with section 100d of the Local Government (Access to Information) Act 1985 the report has been prepared in part from the following papers: None" \* MERGEFORMAT 
Note: in compliance with section 100d of the Local Government (Access to Information) Act 1985 the report has been prepared in part from the following papers: None


1


