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CARLISLE CITY COUNCIL

Report to:- THE CHAIRMAN AND MEMBERS OF THE REGULATORY
PANEL

Date of Meeting:- 15th October 2008 Agenda Item No:- 

Public Operational Delegated Yes

Accompanying Comments and Statements Required Included

Cumbria Fire Service No No

Cumbria Constabulary No No

Environmental Services No No

Corporate Planning & Information Unit No No

Title:- APPLICATION TO REVIEW THE ANNUAL FEE FOR SEX
ESTABLISHMENTS

Report of:- LEGAL AND DEMOCRATIC SERVICES

Report reference:- LDS 67/08

Summary:-  
An application has been received from Darker Enterprises Limited, requesting that the
Council review the fees charged for a Sex Establishment Licence.  This application was
considered by this Panel on 2nd April 2008 when it was deferred to this meeting.

Recommendation:-

Options open to members are:

1.  Make no change to the annual licence fee in respect of Sex Establishments

2.  Vary the annual licensing fee to an amount determined by the Panel, which could
differentiate fees for the grant, renewal or transfer of the licence.

J A Messenger
Licensing Manager
Legal & Democratic Services

Note: in compliance with section 100d of the Local Government (Access to Information) Act 1985 the report has been
prepared in part from the following papers:- Letters from Darker Enterprises and AITA.
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To the Chairman and Members of the Regulatory Panel 15th October 2008

1. Background

1.1  The control of sex establishments is subject to section 2, Schedule 3 Local
Government (Miscellaneous Provisions) Act 1982.

1.2  Paragraph 19 states:
“An applicant for the grant, renewal or transfer of a licence under this schedule
shall pay a reasonable fee determined by the appropriate authority”.  In this case
the authority is Carlisle City Council.

1.3 The Regulatory Panel agreed the licensing budget for 2008/09 on 17th October
2007 when a fee of £13, 278 was approved for sex establishment licences.

1.4 This application was originally considered by this Panel on 2nd April 2008 when
it was resolved:

‘That a further more detailed report be submitted to a future meeting of the Panel
to include information on fees in other areas and the possible review of the
Council’s policy on the number of establishments in the City.’

1.5 Information on fees in other local authority areas is included at paragraph 3
below.

1.6 The Council’s policy to issue only one sex establishment licence is restricted to
the ‘locality’ where the current licence holder operates.  It would be for the Panel
determining any future application to decide how far that locality extended.  They
would then make a decision on the merits of the new application.  This Panel has
the authority to make or amend the policy.

2. Application
    

2.1  Letters have been received from the Adult Industry Trade Association (AITA)
(Appendix 1) and Darker Enterprises Limited (Appendix 2), requesting that we
reconsider the annual fee in respect of Sex Establishment licences.

2.2  The one licensed shop we have in Carlisle is owned by Darker Enterprises
Limited.

2.3  The licence holder is entitled to request a review of the licence fees at any time.

2.4  I will comment on the points raised in the letter from Darker Enterprises Limited
(Appendix 2) in the same order as their bullet points:

2.4.1 There may be a subtle difference between an application fee and a licence
fee, however, paragraph 19 that is quoted regarding fees, is immediately
followed by paragraph 20 which deals with enforcement.  It is the officer’s
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view that the legislators intended local authorities to recover the cost of
enforcement from the council tax, more likely that the fee should cover the
whole cost of the licensing activities.

2.4.2 According to our records, the licence fee was originally set in 1989 at
£1,000, but was raised to £7,000 in 1990 as it was recognised that the
original fee was not covering the cost of administering and enforcing the
legislation.  Since then all licence fees have increased annually in line with
the recognised index which is currently about 3%.  There are two notable
high court case where the level of fees has been considered; R v Stoke on
Trent City Council Ex p. Sheptonhurst Ltd and Quitlynn Limited (1985) 83
L.G.R. where a transfer fee of £5,000 was upheld because no irrelevant
factors had been taken into account when setting the level of that fee.
The Sweet & Maxwell publication “Local Authority Licensing and
Registration” refers to the Westminster case where it was held that a fee
increase from £5,000 to £11,000 was not unreasonable on the same
criteria.

2.4.3 It is accepted that considerable experience of the work involved has now
been acquired, but this also gives officers the confidence to enforce
proactively.

2.4.4 In the normal course of events renewals would not attract as much
interest, however the fee increase in 1990 was for exactly that reason, to
deal with the numerous representations received and the ensuing
committee hearings.  Each year at least one query has been received but
these have been resolved without the necessity to hold a hearing.  The
grant and renewal fees are the same, however the transfer fee has been
determined at 50% of this fee.

2.4.5 Officer advice is that licence fees under the same Act do not need to be
proportionate with each other.  The types of licence under this legislation
are varied and all require different degrees of administration and
enforcement and should be considered individually on their own merits.
There is also a greater likelihood of receiving representations against a
sex establishment than for example a street trader.  Also the high court
hearings in respect of the former far outweigh the number for any of the
other authorities granted under the Act.

2.4.6 It is correct that some activities previously covered by the Act are now
dealt with under the Licensing Act 2003.  These changes do not affect the
applicant’s sex establishment licence.  However, the applicant does point
out that the fees under the Licensing Act 2003 is set for council’s to fully
recover the administration, inspection and enforcement costs of licensing
authorities which arise from carrying out their licensing functions under the
Act.  This supports the position in the first bullet point, that enforcement
should be part of the licensing fee.

2.4.7 The final bullet point refers to central government setting the fees for the
Licensing Act 2003 at a reasonable level.  It must be remembered that of
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the hundreds of applications received under the legislation, only a small
proportion went to either a committee or court hearing.  The costs were
spread amongst many licences.  In the applicant’s case the Council
determined that only one sex establishment would be granted in this
locality, thereby reducing the opportunity to spread the cost of any
hearings amongst a number of premises.

2.5  In the last couple of years alone, enforcement action has been taken on more
than one occasion to enforce this legislation to ensure that only licensed sex
establishments can operate.  A year ago a protracted and complicated case was
taken to Carlisle Crown Court, which involved the Police and Trading Standards.
The offender was sentenced to a term of imprisonment and as is usual in these
circumstances, no costs were awarded.

3 Officer Comments

3.1 A survey of forty four other local authorities reveals annual fees of between
£625 and £20,360.  The average fees over the forty four authorities are as
follows:

Grant £6,197
Renewal £4,971
Transfer £950

3.2 A prosecution and subsequent appeal to Crown Court with all the associated
costs could amount to £8,000, however these are the exception.

3.3 Members will have to consider whether the fee of £13,278 can be justified as a
reasonable fee, in the light of past experience and the potential costs to the
Council of administering and enforcing the Sex Establishment licensing regime.

4.  Financial Implications

4.1 The Regulatory Panel agreed the licensing budget for 2008/09 on 17th October
2007 when a fee of £13, 278 was approved for sex establishment licences.

4.2 Financial Services make the following comment with regard to this application:

“ There is a budget provision of £13,300 for income generated from the
licensing of Sex Establishments in the City in 2008/09. If this appeal is
successful there would be a shortfall which would then have to be met from
existing base budgets”

4.3 In 2007 the council took over responsibility for gambling and gaming premises
under the Gambling Act 2005.  The exact fees were not known at the time of
setting the budget, however it is anticipated that we will generate £15,800 in
2009/10.  This is additional income with little associated expenditure.
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5.0   Options

5.1 Make no change to the annual licence fee in respect of Sex Establishments.

5.2 Vary the annual licensing fee to an amount determined by the Panel, which
could differentiate fees for the grant, renewal or transfer of the licence.

Prepared by:
J A Messenger
Licensing Manager












