DEVELOPMENT CONTROL COMMITTEE  - 

SPECIAL MEETING

FRIDAY, 16 MARCH 2007 AT 10.30 AM

PRESENT:
Councillor Mrs Parsons (Chairman), Councillors Aldersey, Bloxham, Graham, Jefferson, Mrs Luckley, McDevitt, Miss Martlew, Morton, Mrs Rutherford, Scarborough, and Stothard   

DC.33/07
CHAIRMAN’S COMMENTS
The Chairman welcomed all those present to the meeting, in particular, Councillor Graham following his recent illness.

DC.34/07
APOLOGIES FOR ABSENCE

There were no apologies for absence.

DC.35/07
DECLARATIONS OF INTEREST

Councillor McDevitt declared a personal interest in accordance with the Council’s Code of Conduct in respect of Agenda item A.2 – Tesco Public Inquiry – Revised Reasons for Opposing the Grant of Planning Permission because he was also a Member of Cumbria County Council.

Councillors Bloxham and Jefferson declared personal interests in accordance with the Council’s Code of Conduct in respect of Agenda item A.2 – Tesco Public Inquiry – Revised Reasons for Opposing the Grant of Planning Permission.  The interest related to the fact that they served on the City Council’s Executive Committee which would in the future require to determine land related issues.

DC.36/07
APPLICATION WITH RECOMMENDATION

Referring to Agenda item A.1, the Chairman stated that Officers were not in a position to report at this time on application 05/1333 (Erection of Foodstore (Use Class A1) and associated parking, access and ancillary works (submission of reserved matters) on land bounded by Upper Viaduct Car Park – River Caldew – Harper & Hebson and Viaduct Estate Road, Carlisle).  

The Head of Planning and Housing Services added that the issue was that insufficient information had been received from the applicants to enable the Council to consult with its consultees.  Accordingly the matter had been withdrawn from discussion at the meeting.

RESOLVED – That the position be noted.

DC.37/07
TESCO PUBLIC INQUIRY REVISED REASONS FOR OPPOSING THE GRANT OF PLANNNG PERMISSION
Councillors Bloxham and Jefferson, having declared personal interests, remained within the meeting room and took part in discussion on the matter.

Councillor McDevitt, having declared a personal interest, remained within the meeting room, but made no comment. 

The Head of Planning and Housing Services presented report DS.24/07 concerning the reasons for opposing the grant of planning permission in respect of application 05/0253 (Erection of a 6608 square metre (gross floor area) first floor foodstore (Use Class A1) and service area with associated lower ground floor and external car parking areas and ancillary works, together with formation of vehicular access and bus turning area on land bounded by Upper Viaduct Car Park – River Caldew – Harper & Hebson and Viaduct Estate Road, Carlisle).

Preparations for the forthcoming Inquiry into the Council’s non determination of the matter were well underway, as a result of which it was considered that some of the reasons for refusal should be deleted and others amalgamated or clarified.  

The Head of Planning and Housing Services outlined the differences between the original reasons for refusal (attached at Appendix 1 to the report) and the amended reasons for refusal (detailed at Section 2.1).  In addition, and following receipt of a letter from Denis Wilson Partnership, the Council’s Highway Witness for the Inquiry, it was considered necessary to add a further highway reason for refusal (Reason 5). 

The Council recognised that if the extant outline planning permission was implemented then the highway proposals for the larger store were a geometric improvement over the existing situation.  However, it was open to serious question as to whether the extant permission would ever be implemented and the additional reason for refusal of application 05/0253 was put forward on that basis.

The Council’s Highway Consultants had been notified that the appellants were preparing, or had prepared, a new highways assessment which involved the retained use of the right turn from Victoria Viaduct onto the Viaduct Estate Road.   The letter attached at Appendix 2 to the report expressed considerable concern over the delay in receiving information on that new assessment from the appellant and the logistical problems of dealing with any new information so close to the Inquiry.  Until the analysis (awaited since January) was received and considered the adequacy of that proposal could not be determined.  Such a manoeuvre was not envisaged in the 1999 Transport Impact Assessment and had not been assessed.

It was considered that the suggested new reasons for refusal (detailed at section 2.1 of the report) clarified the Committee’s original decision.

The Head of Legal Services then drew Members’ attention to a letter dated 13 March 2007 received from Berwin Leighton Paisner LLP, Solicitors acting on behalf of Tesco.  Copies of that letter had been tabled and he suggested that the Chairman may wish to adjourn the meeting to enable Members to read and digest the content thereof.

The Chairman indicated her agreement with that course of action.  

The meeting adjourned at 10.39 am and reconvened at 10.42 am.

The Head of Legal Services advised the Committee that clearly they required to take due account of the letter from Berwin Leighton Paisner LLP, together with the advice received from Officers.

In that letter Berwin Leighton Paisner alleged that “paragraph 1.5 of the report is factually inaccurate: no new highways assessment has been or will be produced…….”  

The Head of Legal Services said that paragraph 1.5 was not factually incorrect.  It stated that the Council’s highway consultants had been notified that the appellants were preparing or had prepared a new highways assessment.  Members were referred to the letter dated 1 March 2007 received from the Denis Wilson Partnership (paragraph 3) which stated “Borehams acknowledged all of my issues and stated that it was these issues and several others which had led to a recent decision for them to undertake an entirely new analysis.”  In addition, a letter had been received from Mr Richard Hayward, Cumbria County Council, dated 15 March 2007, confirming that they were reviewing a revised Transport Assessment.

The City Council had not been privileged to that information and was therefore in an invidious position.

Berwin Leighton Paisner further stated “The report suggests in paragraph 1.4 that ‘it is open to serious question whether the extant permission will ever be implemented’.  This statement is without foundation; Tesco is supportive of the regeneration of the Viaduct Estate Road area and fully intends to implement the extant permission should it be unable to secure the larger retail permission being pursued by the appeal.”

In response, the Head of Legal Services contended that the Council was entitled to question whether the extant permission would ever be implemented.  Finally, the issue of whether or not Tesco accepted the accuracy of many of the facts expressed by Peter Blair (of the Denis Wilson Partnership) would be addressed at the Inquiry.

On the basis of the above, the recommendation contained within report DS.24/07 stood.

In considering the matter, a Member expressed concern at the conflicting statements contained within the documentation submitted.   He further questioned whether it would be possible for the Council to seek an adjournment of the Public Inquiry in view of the fact that it had not been furnished with all the necessary information.

He then moved the Officer’s recommendation as detailed within the report, which was duly seconded.

In confirming their agreement with the above motion, Members also commented that Tesco should have clarified which of the facts expressed by Peter Blair they took issue with; and that a store of the size and scale proposed was inappropriate in that particular area of Carlisle and would have an adverse impact on shops within the City Centre. 

A Member further stressed the importance of having a full range of shops, including a food store for people without the means to travel to out of centre locations, within the City Centre which she hoped would not be lost. 

Referring to the impending Public Inquiry, a Member questioned whether the Council’s case would be prejudiced because it had not received all necessary information and whether anything more could be done to urge relevant parties to submit the same.

In response, the Head of Legal Services said that Officers had made every effort to obtain such information.   The Inquiry was scheduled for 17 April 2007, with the exchange date for evidence being 20 March 2007. He had written the week before to Berwin Leighton Paisner putting them on notice that if they did not apply for an adjournment then the Council would.

An application was to be made to the Planning Inspectorate in the light of the significant concerns which the lead up to the Inquiry had generated.

RESOLVED – That the amended reasons for refusal, as detailed within report DS.24/07, be agreed.

[The meeting ended at 10.58 am]

