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Summary:-

The report asks the Council to consider and approve some proposed procedural changes to the Council’s Constitution arising as a result of legislation and operating experience.  The Community Overview and Scrutiny Committee on 24 March and the Executive on 18 April last have been asked to comment on the report and their views are attached.

Recommendations:

The Council are requested to consider and approve the proposed changes to the Constitution set out in Appendix 1 to this report.

Contact Officer:
 John Egan
Ext:
 7004

1. BACKGROUND INFORMATION AND OPTIONS

1.1
Under Article 15 of the Council’s Constitution, there is a responsibility on the part of the Monitoring Officer to review its operation from time to time to ensure that the aims and principles of the Constitution are given full effect.  Any proposed changes to the Constitution then have to be approved by the full Council after consideration of a report from the Monitoring Officer.

1.2
It is suggested that it is necessary to make a number of changes to the Constitution at this point in time for two reasons.  Firstly, a number of legislative changes have been implemented during the past year, for example in respect of new functions assumed by the Council and new rules relating to public access to information, and these need to be reflected in the Constitution.  Secondly, operating experience during the past year has highlighted that certain provisions in, for example, the various Procedure Rules governing the operation of the Council and the Executive would benefit from greater clarity.

1.3
There is set out in Appendix 1 a description of the various changes which it is suggested should be made to the relevant parts of the Constitution and the reasons for proposing such changes.  As can be seen the changes are, for the most part, relatively minor and of a procedural or legislative nature.  Members will be aware that the Council, in December last, also approved the principle of changes being made to certain parts of the Constitution to pick up the new licensing functions to be undertaken by the Council under the Licensing Act 2003.  These changes were subsequently confirmed by the new Licensing Committee in February last and they  will all be built into the redrafted Constitution.

1.4
Members should also be aware that proposals have been made for some time now by central Government in respect of a mandatory code of conduct for Officers of the Council.  A draft code has been issued and consulted upon by ODPM and, as soon as the necessary authorising regulations have been made, the code will be brought before the Council for formal adoption as part of the Constitution as well.

2.
CONSULTATION
2.1
This report was presented to the Community Overview and Scrutiny Committee on 24 March and the Executive on 18 April last for their views and they are attached to this report.

3.
RECOMMENDATIONS

The Council are requested to consider and approve the proposed changes to the Constitution set out in Appendix 1 to this report.

4.
REASONS FOR RECOMMENDATIONS

The amendments are proposed in order to reflect both legislative changes and potential improvements brought to light as a result of operating experience.

5.
IMPLICATIONS

· Staffing/Resources –
None 

· Financial –  None

· Legal –  The Head of Legal Services comments (as Monitoring Officer) are in this report.

· Corporate –  There will be a need for Members and relevant Officers to be aware of the changes which have been proposed if they are approved by the Council. 

· Risk Management –  None

· Equality Issues –  None

· Environmental –  None

· Crime and Disorder –  None

· Impact on Customers – None

APPENDIX 1

PROPOSED PROCEDURAL CHANGES TO THE CONSTITUTION

1.
Article 4 – Functions of the Full Council
1.1
This Article sets out those matters which only the full Council can deal with.  They are generally matters relating to the Budget, the Policy Framework or Constitutional matters which cannot by law be undertaken by the Executive.

1.2
A number of legislative changes relating to relatively minor procedural matters have come on stream during the last year which necessitate changes being made to this Article to add two additional matters to the Council’s functions.  These are :

(i)
The Council has a duty to designate a monitoring officer, one of whose functions is to investigate complaints against Members relating to alleged breaches of the Code of Conduct.  The monitoring officer can, in turn, arrange for those functions to be carried out by a third party.  The Council has a duty to provide staff and other support for the monitoring officer or any designated third party to enable those duties to be carried out.  New Regulations make it clear that this duty rests with the Council (as it is a Constitutional matter) and not the Executive.  It will therefore be necessary to add the following additional paragraph to Article 4 to reflect the new duty :


“The duty to designate an officer as monitoring officer, and to provide staff etc under Section 5(1) of the Local Government & Housing Act 1989 and to provide staff etc to a person nominated by the monitoring officer under Section 82A(4) and (5) of the Local Government Act 2000”.

(ii)
The Council now has power to grant to any co-opted Member of an Overview & Scrutiny Committee permission in certain circumstances to vote at meetings of the Committee under relevant legislation.  As this is again a Constitutional matter, the Regulations provide that it must be the responsibility of the Council to authorise such voting rights.  The following additional paragraph therefore needs adding to Article 4 to reflect this new power :


“Powers relating to Overview & Scrutiny Committees (Voting Rights of Co-opted Members) under Paragraphs 12 and 14 of Schedule 1 to the Local Government Act 2000”.

2.
Proposed Changes to the Council Procedure Rules
2.1
Council Procedure Rule 17.4 enables a recorded vote of all members to be taken at full Council if a quarter of the Members request it.  There is a potential anomaly in the current provisions, however, which suggests that the procedure to request a recorded vote might not be capable of being used on, say, a vote for the appointment of the Mayor or the Leader.  This was not the intention when the Rule was drafted and it is clearly the case that the Council may wish to use the recorded vote procedure in respect of appointments of this nature and therefore, to put the matter beyond doubt, it is suggested that this anomaly be removed to make it clear that recorded votes can be called for in appointments of this nature as well.  The amendment suggested, therefore, to address this is as follows :


Delete the last sentence of Council Procedure Rule 17.4, i.e. the sentence reading “This procedure shall not apply to voting on appointments under Rule 17.6”.

2.2
Council Procedure Rule 10.1 allows members of the public to ask questions

of the Leader of the Council or any member of the Executive at ordinary meetings of the Council.  It does not, however, as currently drawn allow the public to ask the Leader or Executive members questions at meetings of the Executive itself.  This is anomalous in the sense that the public can, if they wish, ask questions of the Chair of any relevant Committee at meetings of that Committee and there appears to be no logical reason why questions of the Executive should not be asked at Executive meetings rather than only at full Council.  The practical implication of the current Rules is that a member of the public wanting to ask a question of the Executive is forced to wait for the next available Council meeting in order to be able to do so, which potentially imposes a longer waiting period than should be necessary.  It is therefore suggested that Rule 10.1 is amended as follows to enable questions to be asked at Executive meetings :

“Members of the public may ask questions of the Leader of the Council or any other member of the Executive at meetings of the Executive or at ordinary meetings of the Council and questions of the Chairman of any committee, sub-committee, panel or working group at meetings of that body”

3.
Access to Information Procedure Rules

3.1
Rule 5 of the above Rules provides for access to agendas, covering reports, etc to be made available to the public for inspection on the first floor at the Civic Centre.  This position has been overtaken by events following the construction of the Customer Contact Centre where all such papers are now made available on the Ground Floor.

3.2
It is therefore suggested that the appropriate wording is amended as follows :


“The Council will make copies of the agenda and reports open to the public available for inspection on the Ground Floor, Civic Centre, Carlisle, CA3 8QG …”

4.
Executive Procedure Rules

4.1
The rules which apply to the operation of the Council and Committees contain a restriction preventing the filming or photographing of the meetings without the prior permission of the Chairman.  There is no similar provision, however, in respect of meetings of the Executive which is perhaps an oversight.  Instances have occurred during the past year where attempts have been made to record meetings of the Executive without permission.

4.2
It is therefore suggested that the Executive Procedure Rules are brought in line with all other meetings of the Council and a similar provision relating to recording of Executive meetings is inserted by way of an additional Executive Procedure Rule as follows :


“2.6 Recording of Meetings
(a)
the filming, photographing or audio recording at any meetings by accredited media shall be permitted with the consent of the person presiding.

(b)
If any other person makes or attempts to make any such recording (without such consent having been given) he/she shall, if he/she be a Member, be deemed guilty of misconduct, and the person presiding may move that either the Member leaves the meeting or that the meeting is adjourned and, if seconded, the motion will be voted on without discussion.  If any such person is not a Member, then the person presiding may, without question put, adjourn the meeting for such period as he/she at his/her discretion considers expedient”.

5.
Additional Powers for the Standards Committee

5.1
Members will be aware that the Standards Committee has a duty, prescribed by legislation, to be responsible for determining allegations relating to breaches of the Council’s Code of Conduct for Members.

5.2
As well as the Code of Conduct, the Council also has a number of supporting Protocols forming part of the Constitution which have to be adhered to by Members.  These include the Protocol on e-mail and internet use by Members and also the Members’ Planning Code of Good Practice for those Members on the Development Control Committee.  In order to put the matter beyond doubt, it is suggested that an additional paragraph should be inserted in the Terms of Reference of the Standards Committee to make it clear that that Committee has the power to investigate allegations relating to breaches of the Protocols as well as the principal Code of Conduct itself.  It is therefore recommended that the following additional paragraph is inserted under the Standards Committee Terms of Reference :


“Advising the Council on the adoption or revision of any relevant supporting Protocols relating to standards of conduct by Members, monitoring the operation of such Protocols and providing training for Members on them, and determining any allegations of a breach of such Protocols by Members in accordance with procedures adopted by the Committee.”

6.
Designation of “Proper Officers”
6.1
The Constitution (at paragraph 2c in Part 3) sets out a list of those officers designated by the Council to carry out a range of statutory responsibilities under a variety of legislation.  New legislation has come on stream designating certain officers to undertake specific functions and these need to be picked up in the Constitution as follows :

6.2
The Monitoring Officer (Head of Legal and Democratic Services) needs to be designated as the “qualified person” to grant exemptions from disclosure under Section 36 of the Freedom of Information Act 2000, with the Town Clerk and Chief Executive carrying out the function when the Monitoring Officer is absent.  (This hierarchy of responsibility is prescribed by the relevant Minister of the Crown under the legislation).

6.3
The Legal Services Manager needs to be designated as the authorised person under the Regulation of Investigatory Powers Act 2000, Chapter ІІ Designated Person (Access and disclosure of communications data).  This power authorises the obtaining of information from service providers such as internet and mobile phone companies in the course of an investigation.

6.4
The Head of Revenues and Benefits needs to be authorised as the  nominated officer under the Money Laundering Regulations 2003, with the Audit Manager as the alternative proper officer.  This imposes an obligation to inform the National Criminal Intelligence Service of any money laundering activities which come to light in the course of the Council’s business.

7.
Protocol for Member/Officer Working Arrangements
Members will know that the Constitution currently contains a Protocol setting out guidelines in respect of working relationships between Members and officers.  The Protocol was prepared some time ago from a model recommended by the Association of Council Secretaries and Solicitors.  The recommended model has now been updated to take account of changes which have occurred over recent years, not least the advent of new Executive and Constitutional arrangements.  There is currently underway a national pilot project run jointly by the Employers Organisation and the IDeA which is examining the leadership role for elected Members in “People Management” matters.  Carlisle is a participant in that project and, as part of its contribution, will be looking at how the Member/Officer Protocol might be influenced and used to emphasise and clarify the leadership role of Members in People Management matters.  Once that work has been completed, a revised Member/Officer Protocol reflecting the learning from the project will be presented to the Council for approval.

J M Egan

Head of Legal and Democratic Services

April 2005
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