[image: image1.jpg]www.carlisle.gov.uk



REPORT TO EXECUTIVE


PORTFOLIO AREA: Infrastructure & Environment


Date of Meeting:
19TH MARCH 2007

Public/Private*


Key Decision:
Yes/No
Recorded in Forward Plan:
Yes/No

Inside/Outside Policy Framework

Title:
SECTION 106 AGREEMENTS IN RELATION TO PUBLIC OPEN SPACE AND PLAY AREAS

Report of:
DIRECTOR OF COMMUNITY SERVICES

Report reference:
CS 16/07

Summary:
This report sets out new policy and procedures to be adopted by the City Council in order to improve our performance in securing community benefits (public open spaces, sports and play facilities) as a result of development.  It includes new schedules of costs for the calculation of commuted sums to be required from developers in relation to public open space and associated facilities.

Recommendations:


1. That the Executive endorse the changes and recommendations set out in detail in section 10 of this report.

2. That the Executive refer this report to the Infrastructure Overview and Scrutiny Committee meeting on 19 April 2007 and to the Development Control Committee on 27 April 2007.

3. That the Executive agree the proposition that the granting of planning consent, with conditions regarding provision of public open space, is deemed to include approval for the Council to acquire the land where this is part of the planning requirement.

Contact Officer:
Phil Gray 
Ext:
5115

1. BACKGROUND INFORMATION AND OPTIONS

PART ONE – DEVELOPER CONTRIBUTIONS AND STANDARDS OF PROVISION

1.0   INTRODUCTION

1.1 One of the ways in which Carlisle can be made ‘cleaner, greener & safer’ is the adoption of standards for provision of green spaces and children’s’ play areas for informal recreation, sport and play.  Where developments are proposed, the Council can use its powers as the planning authority to ensure that standards of green space provision are met. 

1.2 In the past 15 years the City Council has taken over responsibility for an increasing number of public open spaces and play areas resulting from ‘planning gain’ under section 106 (s.106) of the Town & Country Planning Act (1990).  On completion of the development these community assets transfer to the City Council.  A ‘commuted payment’ for the future maintenance of the site following transfer is then made by the developer. Regular maintenance is important in giving visitors reassurance that our green spaces are properly cared for, thus making them feel safer.  

1.3 Alternatively, the Council may seek a commuted sum for an off-site play area, public open space (POS) or sports pitch.  This is an increasingly useful mechanism where adequate provision for play and open space already exists in the locality.  Commuted sums can be used to improve and enhance existing facilities, rather than providing more.

2.0 STANDARDS OF PROVISION

2.1 Standards for provision of public open space were previously contained within the 

National Playing Field Association’s ‘Six Acre Standard’ document (2001) which was widely adopted by local authorities.  This referred to the minimum provision of six acres (2.43 ha) of public open space per 1,000 population.

2.2 Since then, Planning Policy Guidance 17 (PPG17), ‘Planning for Open space, Sport and Recreation’ places the emphasis on local authorities to set their own standards for provision of public open space and the different categories that apply.  It also requires local authorities to produce clear guidance for developers who may be required to contribute to open space provision and the associated revenue costs.

2.3In response to PPG17, Carlisle City Council has produced standards within the Carlisle      

     District Local Plan, 2001-2016 redeposit Draft.  These standards are thereby adopted 

     as Council policy(LC2):

· 3.6ha of land per 1,000 population of informal and formal grassed, wooded or landscaped land, and small amenity areas of public open space;

· 1.86ha of playing pitches per 1,000 population;

· all dwellings should be within 3km of an open space of at least 20ha which provides general facilities for recreational activity within a landscaped setting

· all dwellings should be within 1km of an open space between 5 and 20 ha which provides general facilities for recreation provision within a landscaped setting

· all dwellings should be within 400 metres of an open space of between 2 and 10ha which caters for informal recreational needs 

· all dwellings should be within 200 metres of a small formal or informal open space between 0.2 and 2 ha that is suitable or informal use and has high amenity value.

2.4Adoption of these standards allows the Council the flexibility to increase provision of 

open space in wards which fall short of the target, by requiring developers to contribute       to off-site schemes located in those wards, providing that there is a ‘link’ to the development. 

3.0 PUBLIC OPEN SPACE 

3.1 Where necessary the provision of public open space as part of a new housing development should be made on-site.  However, on smaller developments it may be more appropriate to seek contributions towards off-site provision.  Off-site provision would also assist in equalising the spread of open space and play facilities around the urban area.

3.2 Where no immediate site is available for off-site provision, individual ring-fenced accounts will be established to provide a clear audit trail.   A figure pro-rata for the number and type of houses to be built could be calculated for each application.  The pooled ring fenced accounts funds would only be used for the purpose of providing open space or play areas at specific locations.

3.3 Currently the Council’s policy is to seek s.106 contributions only from those housing developments above a threshold number of units (40).  This is clearly inequitable, as demand for play, sports and public open space is generated by residents of all and any dwellings, and all should therefore contribute (with the possible exception of homes built specifically for elderly people).  Using the formula in Appendix 2 it is possible to calculate contributions per dwelling or per person, and future requirements should be calculated on this basis only. 

4.0 PLAY AREAS
4.1 Play areas are covered by Local Plan policy LC4.  New housing developments of 40 or more units are required to include, pro rata, 150sq.m. of outdoor playgrounds and 270sq.m. of informal play space per hectare developed.  On sites of 5ha and above, an additional 0.1ha of formal sports pitches per hectare will be required.

4.2 A table of payments is shown at Appendix 1 below that reflects a minimum level of contributions based on the standards set out in the local plan.  Costs are calculated on the basis of current City Council maintenance figures, and should be revised each year based on the Retail Prices Index (RPI) as set out in Medium Term Financial Plan (MTFP).  There is, at present, no mechanism by which the Council can recover the cost of administration and management of s.106 agreements, especially where they involve officers from technical and maintenance sections.  We suggest a supplement to reflect a fair and reasonable administration cost.  

4.3 It is suggested that the payments should be adjusted annually, based on the prevailing inflation rate indicated by the retail price index (RPI) as set out in the MTFP.  

4.4 There are other ways of calculating provision; some authorities work out a figure for each housing unit, others calculate a figure per person based  on the size of the houses being planned (the greater the number of bedrooms, the higher the occupancy per unit).  These methods apply both to new provision of open space and play areas and calculations of commuted sums for maintenance.  To stay at the forefront of good practice, the Council may wish to revise its costing procedure.  Appendix 1 to this report sets out a suggested table of costs.

4.5 Policy LC4 commits the City Council to a 10-year agreement for purposes of calculating commuted sums for maintenance of open space and play areas following transfer to the City Council.  The cost of maintenance of a play area works out at £2,300 per annum (average), therefore we suggest a figure of £25,300 (to include 10% administration charge) as a standard commuted sum requirement.  This figure should also be reviewed annually in line with the RPI as set out in the MTFP.

4.6 The 10-year maintenance period is itself worthy of scrutiny.  Other authorities set different periods, from 5 years to ‘in perpetuity’.  Once the 10 years has expired the maintenance liability falls directly on the City Council, so it is in the Council’s interests to make sure this is adequate.  In officers’ experience, the useful life of an equipped play area is about 10 years.  Therefore, at the point at which the commuted sum is exhausted the Council is faced with either replacing the entire play area, or closing and dismantling it.  While this 10-year period should be kept under review, it is not suggested that this should change during the lifetime of the current Local Plan.

PART 2.  CITY COUNCIL INTERNAL PROCEDURES
5.0 CURRENT POSITION

5.1 Currently there is no fixed procedure by which POS and play areas are transferred into City Council ownership.   Different officers and directorates are involved at various stages, but not in any logical sequence or planned process.  Planning Services, Property Services, Legal Services, Financial Services and Community Services are all involved, but with no procedure to follow and no timetable there are many stages at which an individual transfer agreement can become stalled.

5.2 The number of land transfers and s.106 agreements coming forward has increased significantly in the past few years following high levels of development in the 1990s and early 2000s.  Without a procedure to follow, many of these agreements continue to be stalled at various stages of non-completion.

5.3 With no single section of the City Council taking overall responsibility for the community assets resulting from s.106 agreements, no formal recording and monitoring of the procedure and outcomes has been possible.  While a great deal of information exists, it is held in different places and is not co-ordinated.

6.0 WAY FORWARD

6.1 The first requirement from a revised transfer process is that it is efficient, easy to follow and fair to all sides.  The following diagram illustrates the suggested protocol to be adopted in future, with the lead officer shown for each, to co-ordinate the Council’s responses/actions:

PHASE 1 – The Planning phase (Head of Planning)

Pre-application meetings to identify requirement for on/off-site provision of public open space, and provide indicative cost estimates.

Calculation of requirement and type of open space according to adopted standards.


Developer provided with copy of cost schedule and calculation of required contributions, including any commuted sums and any maintenance costs based on the ‘10-year rule’.

Negotiations on size, nature and location of POS/play areas/sports facilities.

Commuted sum agreed, and developer enters into Section 106 agreement. (If the application is outline, the developer may be asked to enter into a s106 agreement to determine the POS requirement and level of contribution at the detailed application stage).

Planning application received.

Planning consent granted with conditions on POS as agreed above, including requirement for payment of commuted sum on completion of 20% of development.

PHASE 2 – The Transfer phase (Head of Property)

Formal documentation to allow transfer of POS to the management of the City Council drawn up

City solicitor instructed by Property Services

PHASE 3 – The Implementation Phase (Head of Legal)

Transfer completed
and the POS formally handed over to the City Council for maintenance, conditional on the POS being of an adoptable standard.

Payment received, to be kept as a ring-fenced, interest earning ‘Public Open Space Fund’ to be used solely for the purposes indicated.

PHASE 4 – The Maintenance phase (Head of Environment)

Maintenance commences, with the relevant section being credited with the relevant commuted sums as part of its annual budget settlement.

Financial management system in place to enable audit trail for all developer contributions and to assist managers in maintenance of facilities

Monitoring and replacement of damaged structures/equipment

6.2 This procedure should be re-designed as a ‘critical path’ chart and should have trigger events built into the system.  For example, there must be an understanding that the completion of the transfer, the payment of the commuted sum and the adoption for maintenance by the City Council should take place simultaneously, on a pre-agreed date, to avoid the problems previously encountered.  Key post-holders should own and manage the procedure to ensure its smooth operation.  All parties should understand the logic and purpose of the protocol, and be signed up to it.

6.3 The financial structure should be reviewed annually and adjusted for inflation.  Again, this information should be made available to all developers as part of the regular documentation, so that fairness and transparency are built into the system.  Input from specialist staff will be needed to ensure that the revised costs are realistic and sustainable.

6.4 The City Council is in a position of trust with the monies paid over to it by developers, and should adopt accounting systems that create an uncomplicated audit trail.  If any queries arise over the use of s.106 monies intended for specific projects, the Council should be able to trace and monitor the payments.  Equally the funds should be available to officers for the legitimate purpose of repairing or replacing any damaged or worn out equipment.  A ‘warning flag’ should appear to highlight the completion of the 10-year agreement period and/or the exhaustion of the commuted funds.

6.5 The City Council should make all legitimate arrangements to maximise the value of the commuted payments.  Over the 10-year life cycle of the agreements it is inevitable that costs will rise significantly and the purchasing power of the payment will decline.  One option is to index link the developer’s contributions at time of negotiation to the start date of the development.   This will be developed in accordance with the Head of Finance.   

 7.0 TIMETABLING

7.1A recurring issue with s.106 arrangements, particularly in relation to play areas but also 

applicable to POS, is the time taken for the process to work through.  For example, a  play area may be installed for many months before the transfer paperwork is completed, by which time the equipment may have been vandalised (Kingfisher Park at Walkmill is a high-profile example). In order to avoid this problem the City Council should agree to take responsibility for sites as soon as they are completed to an adoptable standard by the developer.

7.2In case of the City Council defaulting on the timetable and failing to provide the use 

for which the funding had been set aside, natural justice demand that the developer has recourse to reclaim the commuted sums.  Other local authorities have adopted a 24-month cut-off point in these circumstances, which would appear to be a reasonable timeframe.

8.0  LONGER TERM

8.1 While in many cases the arrangements will prove satisfactory for the 10-year duration, it is becoming clear that the City Council is accumulating a substantial, recurring maintenance burden.  Once the 10-year maintenance period is up the Carlisle council tax-payer is left to foot the bill.  The standard response to this point, often made by developers, is that the additional households contribute additional council tax, therefore balancing the cost.  But this is an over-simplification that ignores the additional financial constraints being placed on local authorities, pressure for savings and the unpredictable effect of inflation.  This long term impact on Council budgets demands two key responses:

· The commuted payment negotiated with developers at the outset must accurately reflect the long term cost implications of the asset transfers, including inflation, and should be accounted for in a way that allows the Council to maximise the value of the payment.

· The maintenance of the assets must be carried out at the maximum of cost effectiveness during the initial 10-year period, and we should consider the inclusion of a ‘renewal fund’ contribution with the commuted sum calculation to minimise risk.

8.2  Many authorities are revising their procedures for the calculation of commuted sums, to spread the burden more equitably among new developments, large or small.  The Executive may take a view on the need to reflect these requirements in the revised Local Plan

9.0 OPTIONS

9.1 The Executive could choose to keep the status quo.  However, this increases the financial risks to the Council as the costs of maintenance of additional open spaces and play facilities increase at a faster rate than contributions from developers.  It also means that the weaknesses of the current administrative procedures for s.106 agreements are not addressed.

9.2 The Executive could choose to adopt some of the recommendations and not others.  This risks weakening the Council’s ability and effectiveness in keeping up high standards of open space provision in line with increased development.

9.3 The Executive could choose to go further than the recommended actions, for example by instructing officers to adopt immediately a 20-year maintenance requirement for calculation of commuted sums from developers.  Here the risks are reputational (and in some instances possibly legal) as the Council has already published its Local Plan Draft with the 10-year rule included.

10.0  RECOMMENDATIONS

10.1 To adopt a new schedule of costings for calculations relating to open space provision and maintenance as at Appendix 1 to this report.

10.2  Establishment of individual accounts to record and monitor all S106 receipts and to ensure that relevant guidance and accounting standards are adhered to on the accounting treatment of any receipt and associated expenditure.   

10.3  Indexing of costs as set out in the Medium Term Financial Plan and to consider the option of index linking the developer’s contributions at time of negotiation to the start date of the development.   

10.4  Abolish the current threshold level (40 housing units) so that all new development (except elderly people’s housing) contributes equitably to the provision of public open space.

10.5  Maintain the current 10-year maintenance period for the lifetime of the current Local Plan but to review this period for the next plan revision.

10.6  Legal completion to coincide with adoption for maintenance by City Council, all concurrent with physical completion of works by developer.

10.7  That the procedures itemised above are used to inform the development of a Supplementary Planning Document as identified in the City Council’s existing Local Development Scheme, including schedules of costs and methods of calculation.

10.8
That the Executive agree the proposition that the granting of planning consent, with conditions regarding provision of public open space, is deemed to include approval for the Council to acquire the land where this is part of the planning requirement.

11.0  REASON FOR RECOMMENDATIONS

11.1 These recommendations aim to enable the City Council to maintain its current high standards of open space and play area provision by ensuring that the level of commuted payments from developers is sufficient to cover the costs, and to improve the City Council’s performance in managing the s.106 implementation process.

11.2 The proposed changes will also assist the City Council to deliver its corporate priority of making a ‘Cleaner, Greener & Safer Carlisle’ by making more effective use of developer contributions; providing additional facilities for green space, sport and play; and securing sufficient funds for better maintenance of public open spaces.

IMPLICATIONS

· Staffing/Resources – There are no immediate implications from this report, and in the medium term there may be benefits to the Council in terms of additional revenue streams from developer contributions.

· Financial – Individual accounts will be established to record and monitor each Section 106 receipt and associated expenditure thus providing an adequate audit trail.   Financial Services should be involved to ensure that the relevant accounting standards are adhered to as CIPFA provide very specific guidance on these agreements.   Any indexing of the developer’s contributions i.e. amounts received from the developer, must be compatible with the Medium Term Financial Planning process.   Any ongoing Council liability arising from these agreements must be identified and built into the MTFP process.   This report only considers developer’s contributions towards creating a play area or an open space.   However section 106 of the Town and Country Planning Act 1990 has a much wider remit which also needs to be considered in due course, shaped by this model.   

· Legal – Officers have been consulted in preparation of this report

· Corporate  - the first draft of this report has been considered and approved by SMT.

· Risk Assessment – see separate risk register

· Equality Issues – All facilities resulting from s 106 agreements will be accessible for the whole community.

· Environmental – Additional green spaces and environmental improvements will result from the adoption of measures recommended, and additional resources will be available for maintenance of public open space.

· Crime and Disorder – Provision of appropriate facilities will benefit young people and provide a focus for sport and recreational activity.

EXTERNAL CONSULTATION IN PREPARING THIS REPORT:

Telephone consultation with Matt Hollings, Commuted Sums Officer, Harrogate BC.

Internet research:  Harrogate BC, Chester CC, Winchester CC, Newark & Sherwood DC, York CC, North Dorset DC

Policy documents:  ‘Provision of Open Space in connection with new housing development’,  Harrogate BC, April 2006.

‘Guide to the Provision of open space in connection with new housing development’, Newark & Sherwood DC, January 2006
APPENDIX 1 – POS requirement and cost tables
Table 1.  Occupancy of dwellings and public open space requirement

Size of dwelling
Number of occupants
 POS requirement (square metres)

Elderly


1



  36

1 bed



1



  36

2 bed



2



  72

3 bed



3



108

4 bed



4



144

5 bed



5



180

6+ bed


6



216

Table 2.  Category of public open space required per person 

Category of POS



Requirement per person (square metres)

Amenity  open space




22

Sports pitches





9

Equipped play area




 
5

This figure adds up to the 36 sq. m. per person standard set out by the City Council in the Local Plan (3.6ha per 1000 population)

Table 3.  Sliding scale for play area provision on new housing developments 

Size of development



Cost of play area

40-49 units    @ 
£1,250


£50,000    -
£61,250

50-59 units    @ 
£1,230


£61,500    -
£72,570

60-69 units    @ 
£1,210


£72,600    -
£83,490

70-79 units    @ 
£1,200


£84,000    -
£94,800

80-89 units    @ 
£1,190


£95,200   -     £105,910

90-99+ units   @
£1,180


£106,200 -     £116,820

(Estimated at 2006 prices)

APPENDIX 2 – Example calculation 

For a development of 100 housing units, (3 bedrooms, average occupancy 3 persons) on a site of 3.0ha, the public open space (POS), play and sports pitch requirement would be 100 units x 3 persons = 300 additional population from the development.

The standard set out in Policy LC2 of the Local Plan is to provide 3.6ha of POS per 1000 population.

Therefore the total requirement for POS is 3.6ha/1000 x 300 = 1.08ha public open space

Policy LC2 also aims to provide 1.86ha of playing pitches per 1000 people, therefore the calculation is:  1.86ha/1000 x 300 = 0.56ha playing pitches*

Policy LC4 requires that housing development of over 40 units will be required to include:

Outdoor playgrounds 
-
150 sq.m. per hectare developed

Informal playspace

-
270 sq.m. per hectare developed

Our example development on a 3 hectare site would therefore require:

150 x 3 = 450sq.m. play area*

270 x 3 = 810sq.m. informal play space*

* These areas can be included within the ‘total requirement’ figure

Approximate costs:

Play area (450sq.m. and suitable for 99+ units)


116,000

Playing pitches (0.56ha @ £70,000/ha purchase)

  39,200

Maintenance (10 yrs @ 3,250 x 0.56)



  18,200

Informal play space/POS (0.52ha @ £25,000/ha purchase)
  13,000

Maintenance (10 yrs @ 4,600 x 0.52)



  24,000
TOTAL COMMUTED SUM REQUIRED



210,400





APPENDIX 3 RISK REGISTER – SECTION 106 AND PUBLIC OPEN SPACES

Event


Risk
Impact
Risk Prevention

1.
Council fails to carry out agreed works in time specified in S.106 Agreement
1. Community facilities are not provided

2. Committed sums have to be repaid
1.
Threat to sustainability of community
1. Adopt suggested procedures to ensure that works are completed on time.

2. Regular monitoring by O&S

2.
Maintenance costs exceed committed sum provision


1.
Additional demands on existing Council resources
1.
Reduce level of service overall
1. Use of interest bearing account to maximise value of resources

2. Annual review of costs and adjustment of committed sum calculation (RPI)

3. Administration continues to lag behind development

1. Lack of maintenance of facilities invites anti-social behaviour

2. Costs increase
1. Increased level of crime and disorder

2. Additional resources required to correct defects / damage
1. Adopt procedures to streamline administration of S.106 Agreements

2. Establish clear and agreed protocols with developers

3. Make Council’s procedures available via supplementary Planning Guidance
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