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Summary:-

The Licensing Act 2003 (Hearings) Regulations 2005 (“the Regulations”) make provision for the holding of hearings to be held by Licensing Authorities under the Licensing Act 2003 (“the Act”).  This report details the requirements of the Regulations and recommends a procedure to be followed at hearings of the Licensing Authority to determine applications.

Recommendation:-

It is recommended that:

i. Members note the contents of this report.

ii. Members approve the Hearing Procedure contained in Schedule 1 of this report.
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1.
INTRODUCTION

1.1
Pursuant to the Act, the Council is the Licensing Authority for its area, the first appointed day for the purposes of the Act being 7 February 2005.  In order to carry out its functions as the said Authority the Council will have to hold hearings to determine applications.  The rules concerning the conduct of such hearings are contained in the Regulations.

2.
HEARINGS

2.1 The Regulations provide that the Council must arrange for hearings to commence within the time specified within Schedule 1 to the regulations.  The time period in question varies according to the type of application under consideration.  If the hearing is to take place on more than one day then the days on which it is held must be consecutive working days.  Notice of the hearing must be given to certain persons and such notice must comply with the time periods specified in Schedule 2 to the Regulations.  Again, the period varies according to the type of application.

2.2 The Notice of Hearing must be accompanied by information including the rights of a party as provided in the Regulations (e.g. the right to be represented), the consequences of non-attendance, the procedure to be followed at the hearing and any particular points on which the Council considers that it will want clarification at the hearing.  The Regulations also require certain documentation (e.g. copies of relevant representations) to be sent out with the Notice of Hearing depending on the type of application.

2.3 Following receipt of a Notice a party has a certain amount of time to give notice to the authority whether he intends to attend or be represented at a hearing or whether he considers a hearing to be unnecessary.  If a party wishes any other person (other than a person he intends to represent him) to appear at the hearing his notice to the Authority shall contain a request for permission for such other person to appear.  The request shall detail the name of that person and a brief description of the point or points on which the person may be able to assist the Council in relation to the application, representation or notice of the party making the request.

2.4 The Regulations provide that the Council may dispense with a hearing if all persons required by the Act agree that such a hearing is unnecessary.  If the Council agrees then it must give Notice that it has dispensed with the need for such a hearing.

2.5 A party wishing to withdraw representations may do so by giving notice to the Authority no later than 24 hours before the day on which the hearing is to be held or orally at the hearing.

2.6 The Authority has the power to extend the time limits specified in the Regulations for a specified period where it feels that this is in the public interest.  If the Authority does extend the time limits then it must give notification of such a decision together with the reasons for it.  Similarly, the Authority may adjourn a hearing to a specified date or arrange for a hearing to be held on specified additional dates where it considers this to be necessary for its consideration of any representations or notice made by a party.  There are caveats within the Regulations in relation as to when the powers outlined within this paragraph may not be used.

2.7 Hearings must be public although the licensing authority may exclude the public from all or part of a hearing where it considers that the public interest in doing so outweighs the public interest in the hearing, or that part of the hearing, taking part in public.  For the purpose of the exclusion provisions, a party and any person assisting or representing a party may be treated as a member of the public.  A party may be assisted or represented by a person whether or not that person is legally qualified.

2.8 At the hearing itself, a party shall be entitled to, in response to a point which the authority has given notice that it will want clarification, give further information in support of the application, representations or notice; if given permission by the authority, question any other party; and, address the authority.  Members of the authority may ask questions of any party or other person appearing at the hearing.

2.9 In considering any representations or notice made by a party, the Council may take into account documentary or other information produced by a party in support of their application, representation or notice either before the hearing or, with the consent of all the parties, at the hearing.

2.10 The authority is required to disregard any information given by a party or any person to whom permission has been given to appear at the hearing by the authority which is not relevant to the application, representation or notice and the promotion of the licensing objectives.

2.11 If a party has informed the authority that he does not intend to attend the hearing or be represented thereat, the hearing may proceed in his absence.  If a party has not so indicated but fails to attend or be represented, the authority may, if it considers it to be in the public interest, adjourn the hearing to a specified date, or hold the hearing in the party’s absence.  If the authority holds the hearing in the party’s absence it shall consider at the hearing the application, representation or notice made by that party.

2.12 Subject to the Regulations the council is free to determine the procedure to be followed at the hearing.  At the commencement of the hearing the authority shall explain to the parties the procedure to be followed at the hearing and shall consider any request under section 8(2) of the Regulations for another person to appear at the hearing; such permission shall not be unreasonably withheld.

2.13 A hearing shall take the form of a discussion led by the authority and cross-examination shall not be permitted unless the authority considers that cross-examination is required for it to consider the representations, application or notice as the case may require.

2.14 The authority must allow the parties an equal maximum period of time in which to exercise their rights.  In other words, if the applicant was given 15 minutes to present its case then this is the amount of time an objector would also have.  If the applicant was opposed by a residents’ association then this would result in each party having the same amount of time.  However, if the applicant was opposed by four individual objectors, the applicant would have 15 minutes whilst the objectors would have a cumulative total of one hour.  Persons behaving in a disruptive manner may be required to leave and refused permission to return or only allowed to return on certain conditions.  Such a person may, before the end of the hearing submit to the authority in writing such information that they would have been entitled to give orally had they not been required to leave.

2.15 A suggested procedure is detailed in Schedule 1 to this report.  It may be that by the time of the meeting of the Licensing Committee Meeting a national model procedure will be available.  If this is the case, Members will be advised at the Meeting.

2.16 The Regulations provide that certain decisions must be made at the hearing’s conclusion.  The remaining decisions must be made within the period of five working days of the hearing.  If a hearing has been dispensed with the authority must make its determination within ten working days beginning with the day on which it gives the appropriate notice.

2.17 The authority must make provision to take a record of the hearing in a permanent form which is to be kept for a period of six years from the date of the determination (or the determination of an appeal if one is brought).

3.
RECOMMENDATION

It is recommended that:

iii. Members note the contents of this report.

iv. Members approve the Hearing Procedure contained in Schedule 1 of this report.

SCHEDULE 1

HEARING PROCEDURE

1. At the outset of the Hearing the procedure which the Authority proposes to follow will be outlined.

2. Parties will be reminded that they have a right to be assisted or represented at the Hearing.

3. The Authority shall consider any request made by a party under regulation 8(2) for permission for another person to appear at the hearing.  Such permission shall not be unreasonably withheld.

4. The Hearing will take the form of a discussion led by the authority.  Parties will speak in the following order:

a. The application will be introduced by the Council’s Licensing Officer.

b. The applicant will outline and speak in support of the application.

c. Other parties wishing to make relevant representations.  Responsible authorities will make their representations first, followed by any other parties.

5. The authority shall disregard any information given by a party or any person to whom permission to appear at the Hearing is given by the authority which is not relevant to:

a. Their application, representations or notice (as applicable) or in the case of another person, the application, representations or notice of the party requesting their appearance; and

b. The promotion of the licensing objectives or, in relation to a hearing to consider a notice given by a Chief Officer of Police, the crime prevention objective.

6. The parties will be allowed an equal maximum period of time of 15 minutes in which to exercise their rights provided for in Regulation 16 of the Licensing Act 2003 (Hearings) Regulations 2005.  This period of time may be varied by the Members hearing the application should they feel that it is in the public interest to do so.  Such a variation must apply equally to all parties to the Hearing.

7. Cross-examination shall not be permitted unless the authority considers that cross-examination is required for it to consider the representations, application or notice as the case may require.  A party to the Hearing may request permission to cross-examine another party to the Hearing at the conclusion of such other party’s submission.

8. Members of the authority may ask questions of any party or other person appearing at the Hearing.

9. At the conclusion of the Hearing the Chairperson will indicate whether the authority will make its determination at that time or reserve its determination in accordance with Regulation 26 of the Licensing Act 2003 (Hearings) Regulations 2005.
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