PROCEDURE FOR LOCAL DETERMINATION OF ALLEGATIONS

ABOUT THE PERSONAL CONDUCT OF COUNCIL MEMBERS

FOLLOWING INVESTIGATION BY THE MONITORING OFFICER

OR A PERSON APPOINTED ON HIS BEHALF

Introduction

1.
The local determination of complaints by the Standards Committee will be governed by this procedure.


The procedure will apply where :

· An investigation has been completed and a report produced by the Council’s Monitoring Officer or a person duly authorised by the Monitoring Officer (the person producing such report in this procedure referred to as “the Reporting Officer”) and either

· the report concludes that there was a breach of the Code of Conduct, or

· the Standards Committee, having considered a report that concludes there was no breach, decides that there is a case to answer.

2.
The person(s) making the complaint will be referred to in this procedure as the Complainant and the person against whom the complaint is made will be referred to as the Member.  The allegation will be heard by the Standards Committee (the Committee).

Instructions to the Reporting Officer

3.
In the event that the report concludes that there was a breach of the Code, or if it concludes that there was no breach but the Committee decide that there is a case to answer, then the Monitoring Officer will instruct the Reporting Officer to take conduct of the matter and arrange for the Committee to consider the report and determine the allegation.  The Reporting Officer may, as indicated in paragraph 1 above, be the Monitoring Officer or any other person duly authorised by him.  

4.
Where the Monitoring Officer takes on the role of the Reporting Officer, if appropriate, he must arrange for a separate legal adviser to the Committee to be appointed in respect of the allegation.

5.
Within five working days of receiving appropriate instructions from the Monitoring Officer, the Reporting Officer shall send a copy of the report to the Member and, where possible, the Complainant, making the provision of the report conditional upon any appropriate undertaking of confidentiality.  The Chairman and Members of the Committee shall be informed of the allegation by the Reporting Officer.

6.
The Member shall be asked for a written response, within fifteen working days of the receipt of the report, which response shall set out the Member’s reply to the report and state whether or not he/she:

-
disagrees with any of the findings of fact in the report, including the reasons for any disagreement;

-
wants to be represented, at his/her own expense, at the hearing by a solicitor, barrister or any other person;

-
wants to give evidence to the Committee, either verbally or in writing;

-
wants to call relevant witnesses to give evidence to the Committee;

-
wants any part of the hearing to be held in private;

-
wants any part of the report or other relevant documents to be withheld from the public.

7.
The Member shall be informed that if, at the meeting of the Committee, he/she seeks to dispute any matter contained in the  report without having previously notified the Reporting Officer of the intention to do so the Committee may either (a) adjourn the meeting to enable the Reporting Officer to provide a response, or (b) refuse to allow the disputed matter to be raised.

8.
Upon receipt, the Reporting Officer shall within ten working days, consider the Member’s response, and whether or not he/she:

-
wants to be represented or be present at the hearing;

-
wants to call relevant witnesses to give evidence or submit written or other evidence to the Committee;

-
wants any part of the hearing to be held in private;

-
wants any part of the report or other relevant documents to be withheld from the public.

and shall request the Monitoring Officer to set a date for the hearing in consultation with the Chairman.

9.
The Member and the Reporting Officer are entitled to request that any witnesses they want should be called.  However, the Chairman of the hearing may limit the number of witnesses to be called, if he/she believes the number requested is unreasonable and that some witnesses will simply be repeating the evidence of earlier witnesses, or else not providing evidence that will assist the Committee to reach its decision.

10.
Nothing in this procedure shall limit the Chairman of the hearing from requesting the attendance of any additional witnesses whose evidence he/she considers would assist the Committee to reach its decision.

11.
The Monitoring Officer, in consultation with the Chairman, will:

-
confirm a date, time and place for the hearing, which must be within three months from the date that the report was completed;

-
confirm the main facts of the case that are agreed;

-
confirm the main facts that are not agreed;

-
provide copies of any written evidence to the relevant parties;

-
confirm which witnesses will be called by the parties;

-
provide the parties with a copy of the proposed procedure for the hearing, specifying which parts of the matter, if any, may be considered in private; and

-
ensure the appropriate information, with the Agenda, is provided to everyone involved in the hearing at least two weeks before the proposed date of the hearing.

The Hearing

12.
The Committee shall decide, on a balance of probabilities, whether the complaint(s) is or are upheld upon the evidence presented to it.

13.
Each Committee Member shall have one vote, and all matters/issues shall be decided by a simple majority of votes cast.  If there are equal numbers of votes for and against, the Chairman will have a second or casting vote.  There will be no restriction on how the Chairman chooses to exercise a casting vote.  

14.
The meeting of the Committee will be open to the public and press unless confidential information or exempt information under Schedule 12A of the Local Government Act 1972 is likely to be disclosed.

Procedure at the Hearing

15.
The initial order of business at the meeting shall be as follows:

-
Establishing whether the Committee is quorate, declarations of interest;

-

Introductions;

-
Consideration as to whether to adjourn or to proceed in the absence of the Member, if the Member is not present;

-
Consideration of any procedural issues and, in particular, any representation from the Reporting Officer and/or the Member as to reasons why the Committee should exclude the press and public and determination as to whether to exclude the press and public.

16.
The purpose of the hearing is to determine the facts at issue and what action, if any, should be taken.  An inquisitorial approach will be adopted by the Committee Members in seeking information and clarifying facts and issues.  The Chairman will control the procedure and evidence presented at the hearing, including the questioning of witnesses.

17.
The Committee Members may at any time seek legal advice from their legal adviser.  Such advice will be given in public in the presence of the Reporting Officer and the Member if appropriate.  

18.
The procedure will be as follows, subject to the Chairman being able to make changes as he or she thinks fit in order to ensure a fair and efficient hearing.

19.
Presentation by the Reporting Officer

19.1
The Reporting Officer will present the evidence which is relevant to the matter.  The Reporting Officer may introduce any witnesses required to substantiate any matter contained in the report which has been disputed and present any other relevant evidence.

19.2
The Member or his/her representative may ask questions of the Reporting Officer or any witness.

19.3
The Committee Members may ask questions of the Reporting Officer or any witness.

20.
Presentation by the Member
20.1
The Member or his/her representative will present the evidence which is relevant to the matter.  The Member or his/her representative may introduce witnesses or present any other relevant evidence.  Where the Member seeks to dispute any matter in the report which he/she had not given notice of intention to dispute in his/her written statement in response, the Reporting Officer shall draw this to the attention of the Committee.  The Committee may then decide:

-
Not to admit such dispute but to proceed to a decision.

-
To admit the dispute, but to invite the Reporting Officer to respond.

-
To adjourn the meeting to enable the Reporting Officer to investigate and report on the dispute.  

20.2
The Reporting Officer may ask questions of the Member, or any witness.

20.3
The Committee Members may ask questions of the Member or any witness.

20.4
The Reporting Officer and then the Member or his/her representative will be given the opportunity to sum up.

20.5
If the Committee at any stage prior to determining whether there was a failure to comply with the Code of Conduct are of the opinion that they require additional evidence on any point in order to be able to come to a considered conclusion on the matter, the Committee may (on not more than one occasion) adjourn the hearing and make a request to the Monitoring Officer to seek and provide such additional evidence and to undertake further investigation on any point specified by the Standards Committee.

21.
Decision by the Committee
21.1
The Committee will consider in private all the evidence which it has heard in order to establish its findings of fact;

21.2
At any stage in the consideration of the matter the Committee may return to ask further questions of the Reporting Officer or the Member or seek further information.  The other party will be given an opportunity to comment upon the questions asked or the responses made.

21.3
The Committee may seek legal advice at any time.  Such advice may be given in the presence of the Reporting Officer and the Member if appropriate.

21.4
At the conclusion of their deliberations, the Chairman will advise the Member and the Reporting Officer of their findings and whether the Code of Conduct has been breached.

21.5
If the Committee concludes that the Member has acted in breach of the Code representations will be invited from the Reporting Officer and the Member as to what action, if any, it should take.  The Committee may ask questions of the Member and the Reporting Officer.

22.
The Committee, having heard any representations, will consider in private session what actions, if any, to take.

The findings that the Committee may make are:

(a)
that there has been no breach of the Code of Conduct;

(b)
that the Member has failed to comply with the Code of Conduct, but that no action needs to be taken;

(c)
that the Member has failed to comply with the Code of Conduct and should be subject to any one of, or any combination of, the following sanctions :

-
censured;

-
restricted access to the premises and the resources of authority for a maximum period of three months (but ensuring that such restrictions are reasonable and proportionate to the nature of the breach and will not unnecessarily restrict the Member’s ability to carry out his/her responsibilities as an elected or co-opted member);

-
suspended or partially suspended for a maximum period of three months;

-
required to submit a written apology in a form specified by the Committee;

-
required to undertake training as specified by the Committee;

-
required to undertake conciliation as specified by the Committee;

-
suspended or partially suspended for a maximum period of three months or until such time as he/she submits a written apology and/or undertakes any training or conciliation specified by the Committee.

23.
In deciding what penalty to set, the Committee will consider all relevant circumstances including those covered in any Guidance produced by the Standards Board for England.

24.
The Chairman will announce the decision of the Committee, the action, if any, it is proposed to take and the reasons for the decision.

25.
The Committee will then consider in open session whether there are any recommendations which should be made to any Authority concerned arising from the consideration of the allegation.

Reference back to the Ethical Standards Officer
26.
The Committee may at any stage prior to the conclusion of the hearing adjourn the hearing and make a written request to the Ethical Standards Officer concerned that the matter be referred back to the Ethical Standards Officer for him/her to undertake an investigation; and any such request must set out the Committee’s reasons for making it.

Appeal

27.
Where the Committee determines that the Member has failed to comply with the Code of Conduct the Chairman shall inform the Member of his or her right to appeal against the determination to an appeal tribunal drawn from the Adjudication Panel.

Notice of Findings

28.
A full written decision in draft will be prepared as soon as practicable.  The draft will be prepared with regard to any format recommended by the Standards Board for England.  The draft decision will be forwarded to the Chairman of the Committee for approval.

29.
Once approved and as soon as reasonably practicable after the Hearing the full written decision will be forwarded to the Member, the Complainant (where possible), the Reporting Officer and any other Authority concerned.

30.
The Monitoring Officer, subject to paragraph 31, shall arrange for a summary of the findings to be published in one or more newspapers circulating in the area of the Authority.

31.
Where the Committee determines that there has not been a breach of the Code of Conduct, the notice shall:

(i)
state that the Committee found that the Member had not failed to comply with the Code of Conduct and shall give its reasons for reaching that finding; and

(ii)
not be published in local newspapers if the Member so requests.

32.
Where the Committee determines that there has been a failure to comply with the Code of Conduct but no action is required, the notice shall:

(i) state that the Committee found that the Member had failed to comply with the Code of Conduct but that no action needs to be taken in respect of that failure;

(ii) specify the details of the failure;

(iii) give reasons for the decision reached; and

(iv) state that Member concerned may apply for permission to appeal against the determination.

33.
Where the Committee determines that there has been a failure to comply with the Code of Conduct and that a sanction should be imposed, the notice shall:

(i) state that the Committee found that the Member had failed to comply with the Code of Conduct;

(ii) specify the details of the failure;

(iii) give reasons for the decision reached;

(iv) specify the sanction imposed, and 

(v) state that the Member concerned may apply for permission to appeal against the determination.

34.
Copies of the agenda, reports and minutes of a hearing, as well as any background papers, apart from sections of documents relating to parts of the hearing that were held in private, will be available for public inspection for six years after the hearing.

Summary of Hearing Procedure
1.
The Chairman determines the preliminary issues as per the Committee’s Agenda such as apologies.

2.
The Chairman introduces the parties.

3.
The Chairman explains the procedure.

4.
Any procedural issues are determined.

5.
The Monitoring Officer presents his report (if any) and the Member, the Reporting Officer and the Committee Members may ask questions on this.

6.
The Reporting Officer presents his report – he may call witnesses.


The Member may ask questions.


The Committee Members may ask questions.

7.
The Member presents his case – he may call witnesses.

The Reporting Officer may ask questions.


The Committee Members may ask questions.

8.
The Reporting Officer and the Member sum up their cases.

9.
The Committee decides upon the disputed facts.

10.
The Committee announces its findings of fact and its determination upon the breach of the Code of Conduct.

11.
If appropriate the Committee invites submissions as to any penalty and the Members of the Committee may ask any questions of the parties.

12.
The Committee decides upon the penalty.

13.
The Chairman announces the decision of the Committee upon the penalty and states that the decision will be confirmed in writing and sent to the parties as soon as is practicable.

Post Hearing

The Legal Adviser to the Committee prepares the decision letter which is passed to the Chairman of the Committee for approval.  The draft is dispatched within five working days of the hearing.  The comments of the Chairman are made within five working days of receipt.

The Legal Adviser prepares any revised draft and submits it to the Chairman for signature.

The signed decision is dispatched to the parties within fifteen working days of the hearing.  

Standards Committee Determinations
Pre-hearing

On receipt of report from the Reporting Officer (if it concludes that there was a breach of the Code) or if the Standards Committee decides there is a case to answer:-

1. Allocate a unique case reference number.

2. Instruct the Reporting Officer to refer to the Standards Committee for determination.

3. The Reporting Officer to provide a copy of the report to the Member concerned within five days of receiving instructions and notify the Chairman and Members of the Committee of the receipt of a reference.

4. The Reporting Officer to request information from the Member with the use of the standard forms within fifteen working days.

5. The Reporting Officer to consider the response from the Member within ten working days and request that the Monitoring Officer should consider the documents which have been received and set a hearing date in consultation with the Chairman.  The Monitoring Officer should identify the issues in dispute and the witnesses who will be required to be called.

6. Not less than fourteen days notice must be given to all parties of the hearing date.  The agenda for the Committee with all documents which have been received and are to be considered should be dispatched to the parties and the Committee Members.

Note:
There is a period of three months in which the meeting should be established.  Extensions of the periods referred to in the procedure may be made in exceptional circumstances by the Monitoring Officer in consultation with the Chairman provided the 3 month deadline is not breached.

Key date for the hearing.
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