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Title:
Mandatory Licensing of Houses in Multiple Occupation (HMO)

Report of:
Director of Development Services

Report reference:
DS/35/06

Summary:
The Housing Act 2004 places a duty on Local Authorities to License certain HMO’s.  Councils are permitted to charge for their administration cost (Appendix 1), and the charging policy is contained within this report.  It is the Landlord who is licensed, not the property, and he/she requires to be ‘Fit for Proper Person’, before a license can be issued, details of which are in Appendix 2.
Recommendations: 

Members are recommended:

a) to agree the criteria contained within this report on which HMO’s required to be licensed, and to agree the proposed charging policy based on the Derby Model (Appendix 1).

b) to refer the report to Full Council

Contact Officer:
Allan Dickson
Ext:
7339

1. BACKGROUND INFORMATION AND OPTIONS

1.1
This report sets out the changes that were introduced in April 2006, by the Housing Act 2004.  The principle change is the compulsory licensing of certain Houses in Multiple Occupation (HMO’S), and the new assessment and enforcement system for Local Authorities to deal with fitness for human habitation – the Housing Health and Safety Rating System (HHSRS).  Previously, properties were Registered under the Council’s Registration Scheme - The City of Carlisle (Registration of Houses in Multiple Occupation) Control Scheme 1998.  In  future, under the Housing Act 2004 the landlord will be Licensed, and the property inspected and assessed under The Housing Health and Safety Rating System (HHSRS).  The HHSRS replaced The Fitness Standard, which had been in operation for over 70 years.

The HHSRS is a risk based assessment of the property which takes into account a much more comprehensive list of hazards within and outwith the property, compared to the previous Fitness Standard, which did not cover matters such as Fire Protection, slips, trips and falls and Thermal Comfort. 

1.2
The Housing Act 2004 introduced mandatory licensing of HMO’s.  This means that the owners of certain types of HMO’s throughout the City’s area will require to apply to the Council for a license, and the Council must maintain a register of licensed HMO’s for the public to view.  The aim of HMO licensing is to ensure that all properties in the private sector rental market meet certain legal standards and are managed properly.

1.3
An HMO is any house or flat which is occupied by more than one household who share (or lack) kitchen, bathroom or toilet facilities.  Self-contained flats in converted buildings may also be defined as HMO’s if they were converted before 1991 and at least one third of the flats are occupied under short-term tenancies.  HMO’s include bedsits, some shared houses, hostels and houses converted into flats.

1.4
Mandatory licensing will only apply to HMO’s of three or more storeys, with five or more occupiers forming two or more households.  Social housing and HMO’s owned by the Police, Health Service, Universities and some other listed Health organisations are exempt, as are buildings converted into self-contained flats.  There are approximately 400 HMO’s in the City Council’s area, and it is anticipated that around 100 of these will require to be licensed or passported into the system from the existing Registration scheme.

1.5
The Council must grant licenses where the house is reasonably suitable for occupation as an HMO, where the management arrangements are satisfactory and the licensee and/or manager are fit and proper persons (see Appendix 2).   There will be limited powers to refuse an HMO license, although conditions, some of which are Mandatory, can be attached.  

1.6
The Council must carry out checks to make sure that the person applying for a licence is a fit and proper person.  Officers are not required to visit a property when an application is received, but are required to inspect the property within five years.  HMO’s must be licensed even if the property does not meet standards of fire protection or repair.  Meeting such standards is to be achieved through enforcement activity separate from the licensing scheme and Officers will set up a risk rating system to assess an application with high-risk properties and previously unknown HMO properties being visited first.

1.7
The current standards for amenities in HMO’s will be in line with the Licensing and Management of Houses in Multiple Occupation and other houses (Miscellaneous provisions) (England) Regulations 2006 and any other guidance issued by the Office of the Deputy Prime Minister.

1.8
If a landlord or person in control of a property intends to stop operating it as an HMO or reduce the number of occupants, an application can be made for a temporary exemption notice.  This lasts for a maximum of three months and ensures that a property in the process of being converted from an HMO does not need to be licensed.

1.9
If a landlord fails to bring a HMO up to the required standard, or fails to meet the fit and proper person criteria, the Council is required to issue an Interim Management Order (IMO), which allows it to take control of, and manage the property.  A IMO must be made if the Local Authority believes it is necessary to protect the Health, Safety and Welfare of the occupiers or neighbours.  The owner retains their rights as the owner, but the Council collects rent which can be used for essential works and to cover management cost.  This order will last for a year until suitable management arrangement can be made.  If the IMO expires and there has been no improvement then the council can issue a Final Management Order, which allows the Council to manage the property for up to five years.  These orders will only be applied in exceptional circumstances and will require that a suitable degree of delegated authority is put in place to allow this process to be implemented.  Officers anticipate that Registered Social Landlords (RSL’s) will be appointed on the Council’s behalf to manage HMO’s if an order is served, and dialogue is currently underway with a number of RSL’s to put in place a system to deal with this issue.

1.10
It is the Council’s intention to enable license applicants to make representation to the Principal Housing Officer (Private Sector), where they are aggrieved with the officer decision to set particular conditions or to refuse, revoke or vary a license.  They will also be able to make representations against an intention to serve an IMO.

1.11 Formal appeals against licence decisions will be made to the Residential Property Tribunal (RPT) not the Courts.  IMO’s will also have to be agreed by the RPT.  An appeal against the RPT is to the Lands Tribunal and can only be made with the permission of the Lands Tribunal or the RPT.

1.12
Penalties for non-compliance with the licensing requirements are severe, and go through the Courts.  Fines are up to £20,000 and can be issued if properties are operating without a license, and up to £5,000 for breach of license conditions.

1.13
If an owner is convicted of operating without a license, an application can be made to the RPT to reclaim any housing benefit paid during the licensable period (up to a limit of 12 months).  Tenants who do not claim housing benefit may claim any rent paid in the licensable period.

1.14
Licensing became mandatory on 6th April 2006 but enforcement powers will not be available until the 3rd July 2006.

1.15 Members are advised that the current Housing Fitness Standard as set out under the Housing Act 1985, will be replaced by the Housing Health and Safety Rating System (HHSRS) under the Housing Act 2004.  This system will be used to inspect all private sector properties including HMO’s.

1.16 Councils are permitted to charge for their administration costs (but not the cost of the inspection process) and it is proposed to adopt the Derby model throughout Cumbria, which relates comparatively to the charge that the City Council made for the inspection/Registration of HMO’s under our previously administered Registration Scheme (£300 for a 5 room HMO).

1.17 The charging policy includes officer time plus all on-costs related to the posts involved in the process, and is considered reasonable in relation to the time spent on the administration of this scheme.  As can be seen from Appendix 1 the cost of administration for a 5 letting unit property will be £330, with a further charge of £25/letting unit in excess if 5.

1.18 In order to encourage early payment and application for license, it is proposed to give a 10% reduction if the application is submitted within 3 months of the implementation date.

2. CONSULTATION

2.1 Consultation to Date.

2.1.1 A consultation exercise has taken place and has involved local Landlords, the Fire Authority, the Police, all Cumbrian Local Authorities, Universities, Registered Social Landlords and Letting Agents.  This has involved:-

(a) Sending out surveys in relation to HMO licensing to all concerned parties.  (A return rate of 8% was received).

(b) Consultation groups set up Cumbrian wide and locally with advice agencies and other Local Authorities.

2.2 Consultation proposed.

2.2.1
Continuing consultation will take place between all parties mentioned by 2.1.1 in order that anomalies in interpretation of the Regulations made under the Act can be satisfactorily resolved.

3. RECOMMENDATIONS

3.1
Members are recommended:

a) to agree the criteria contained within this report on which HMO’s required to be licensed, and to agree the proposed charging policy based on the Derby Model (Appendix 1).

b) to refer the report to Full Council

4. REASONS FOR RECOMMENDATIONS

4.1
To ensure that all HMO’s that require to be licensed meet the requirements of the Housing Act 2004 and associated Regulations made thereunder. 

5. IMPLICATIONS

· Staffing/Resources – It is not yet certain as to how this will impact on Staffing/Resources, as it has not yet been confirmed as to how many HMO Landlords will require to be licensed.  Once this has been determined, a further report will be brought to Members for consideration.

· Financial –   Current budgets will be sufficient to deal with anticipated applications for grant funding to enable landlords to update their properties to the required standards.  Income will be broadly in line with current arrangements for the license fee.

· Legal – No implications.

· Corporate – No Implications. 

· Risk Management – The Housing Health and Safety Rating System (HHSRS), a risk-based assessment tool, will be used to determine whether properties are up to the required Standards, as laid down by the Act.

· Equality Issues – The Licensing of HMO’s will enable more people to live in ‘Decent’ accommodation.

· Environmental –  No implications

· Crime and Disorder – Landlords will be responsible for the actions of their tenants, and should they continue to allow tenants to exhibit anti-social behaviour, then their license can be revoked.

· Impact on Customers – Improved house conditions: more control over Landlords.

Appendix 1

Carlisle City Council Mandatory HMO Licensing – 

Calculation for the Process of licensing a HMO with 5 letting units


Activity carried out
Time taken in minutes

1
Enquiry received and request entered on computer database
15

2
Relevant Information and application form sent out
15

3
Receipt of application, check correct fee has been received. Write out receipt/attach copy to application form
15

4
Generate acknowledgement letter and send to applicant, with copy of payment receipt
15

5
Enter particulars of application form on to premises record on computer
15

6
Make up new premises file
15

7
Check details on application form  
30

8
Examine gas safety and other certificates submitted with licence application for validity
30

9
Carry out fit and proper person checks
30

10
Visit property to check licence application details and determine priority for inspection under HHSRS
90

11
Prepare licence documents and certificates
60

12
Enter relevant details onto computer
15

13
Check and sign licence documents
15


TOTAL
6 hours

Officer Cost per hour = £54.50

£54.50 x 6 hours = £327

Rounded up to £330 per 5 letting unit property

Additional £25 per letting unit above 5, up to a maximum licence fee of £500.

Reduction for early payment – 10% reduction if application is received within three months of the implementation date = £297 fee for a five bedroom unit if application received by 06 July 2006.

Appendix 2

FIT & PROPER PERSON

The Local Authority must have regard (among other things) to “ evidence which shows that a person or any person associated or formerly associated whether personally or on a work basis with the property, provided it is relevant to whether the person is fit and proper, has;


A) 
Committed an offence involving



- Fraud 




- Dishonesty




- Violence  




- Drugs  




- Sexual Offences Act Schedule 3

B)  
Practised unlawful discrimination on grounds of sex, colour, race, ethnic or national origins or disability in connection with a business.

C) 
Contravened any provision of housing or landlord & tenant law. In particular, within the last 5 years been in control of any property:

 



- Subject to a control order




- Subject to proceedings by a Local Authority




- Where the Local Authority has had to carry out works in default


- Subject to a management order under the Housing Act 2004, or has been refused a license or breached conditions of a license.

D) 
Acted in contravention of any Approved Code of Practice (ACoP). We may require your co-operation in obtaining CRB (Criminal Records Bureau) information in confirmation of the above. We may also approach other authorities such as the police authority, fire and rescue service, office of fair trading etc for information and confirmation. Signing this application will be taken as your agreement for any such action.
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