(Approved by Council on 11 September 2007)

CORPORATE RESOURCES OVERVIEW AND SCRUTINY COMMITTEE

FRIDAY 17 AUGUST 2007 AT 3.00 PM

PRESENT:
Councillor Earp (Chairman), Councillors Allison, Bainbridge (as substitute for Lishman), Boaden, Clarke, Hendry (as substitute for Ms Glendinning), Stockdale and Mrs Styth

ALSO PRESENT:
Councillor Mallinson (Portfolio Holder Finance and    
Performance) and Councillor Bloxham (Portfolio Holder 
Environment and Infrastructure)


CROS.85/07
APOLOGIES FOR ABSENCE

Apologies for absence were received on behalf of Councillors Lishman and Ms Glendinning.

CROS.86/07
DECLARATIONS OF INTEREST

Councillor Boaden and Councillor Earp declared a personal interest in accordance with the Council’s Code of Conduct in the item of business relating to Call-in item VAT Partial Exemption.  They indicated that their interest was as City Council representatives on an outside body who were tenants of City Council premises.

Councillor Mallinson was not a Member of the Committee but declared the same personal interest.

CROS.87/07
CALL IN OF DECISION EX.179/07 VAT PARTIAL EXEMPTION

The Chairman of the Corporate Resources Overview and Scrutiny Committee reported that Executive Decision EX.179/07 concerning VAT Partial Exemption had been called-in by Councillors Boaden, Mrs Styth and Stockdale.  The Executive had decided:


(1)
That the Executive confirms the decision to charge VAT on all its commercial rents to take effect from the earliest possible opportunity.

(2) That the Director of Corporate Services investigate ways of providing existing Non VAT Registered Businesses some relief from the imposition of VAT.  This relief should be for businesses demonstrating dire financial need and tenants who had not been in business for a long time.  Any relief would be transitional and would not apply to new tenants coming in.

Members had also received a copy of Report CORP.37/07 VAT Partial Exemption Feedback from Tenants which had been considered by the Executive at its meeting on 30 July 2007 before making the above decision.  Members had been further circulated a draft VAT Transitional Hardship Relief Scheme and a copy of report CORP.43/07 VAT – Proposed Transitional Hardship Relief Scheme had been tabled at the meeting.

The reasons given by the Members for the call-in was: 

The decision provided no detail of the basis for determining that businesses are suffering financial hardship and thereby does not allow businesses to establish whether they would qualify for relief from VAT imposition. 

Councillor Boaden referred to a previous meeting of the Corporate Resources Overview and Scrutiny Committee when concerns had been raised about the Executive’s Decision to charge VAT on commercial rents but wished to concentrate on the second aspect of the Executive’s resolution as set out above.  

He noted that the resolution contained the wording “this relief should be for businesses demonstrating dire financial need and tenants who had not been in business for a long time” and felt that the language was imprecise and misleading and did not include any definitions as to “dire financial need” or “businesses who had not been operating for a long time”.  

Councillor Boaden also added that there was no indication as to how the Transitional Relief Scheme would be published to tenants or whether the Scheme would need to come back to the Executive for approval.  He referred to the additional papers which had been circulated and tabled at the meeting with regard to the Transitional Relief Scheme but felt that there were still many questions unanswered as to how the Scheme would operate.  

Councillor Boaden further added that it was likely that any Scheme would cause problems for tenants if it was brought into operation part way through a financial year and would present businesses with additional unforeseen payments which would arise through no fault of the tenants. He also commented on the hurdles which tenants would need to overcome in order to get to a position where any application under the Hardship Relief Scheme could be considered and did not feel that it was an appropriate way to treat tenants particularly as businesses would be required to provide a set of accounts together with other information including projected cash flows before they could apply for relief.

Councillor Styth also raised queries with the Transitional Hardship Relief Scheme which had been circulated and noted that tenants were being asked to apply by 31 August which she felt was unrealistic.  She questioned whether there would be a closing date for applications and asked whether, given the amount which would be raised, whether it would be worth introducing the Scheme midway through a financial year.  She further added that the expectation that small businesses would have the information which was required readily to hand was also unrealistic.

Councillor Stockdale further queried the level of relief which might be provided and the lack of definition with regard to the wording as identified by Councillor Boaden.  He also asked who, if each case was to be considered on its own merits, would consider the applications and was there a right of appeal.

Councillor Mallinson clarified that the Scheme was not offering tenants relief from paying VAT but was a Scheme which would consider reducing the level of rents payable to the Council in lieu of the VAT element and the relief for individuals would arise from a reduction in the level of rent but would not be a reduction in the VAT payable.  The Transitional Relief Scheme which had been circulated to Members under a letter dated 15 August 2007 gave an indication as to the type of information which would be required but he added that it would not be possible to encompass in a letter every scenario.  He accepted that the information which had been requested would be difficult for some small businesses to provide but added that the City Council would not be unreasonable and would be sympathetic towards businesses in their attempts to provide information in support of applications.  He added that it was not the Council’s intention or desire to put small businesses out of business but he felt that the rules should be the same for one and all and the Council were prepared, on a transitional basis, to suffer some reduction in the rent received in order to alleviate the increase in VAT.  He added however that if a business was in difficulty and its position was unsustainable then the aim of the Scheme was not to prop up that business and the Scheme would need to differentiate between those circumstances.  

The Director of Corporate Services added that there was a risk in that the longer the City Council delayed in coming to a decision on the imposition of VAT on commercial rents the greater the risk that the 5% VAT Partial Exemption Limit would be breached due to either a drop in the overall level of input tax or a delay in implementing proposals.  She still felt that at present action could be taken to stay within that limit but if the Council did nothing and the limit was breached then it would cost the authority approximately £250,000 in the current year.  Councillor Mallinson further added that the closing date which had been included on the paper of 31 August 2007 needed to be reconsidered and applications for reduction in rentals could be backdated to 1 September 2007.

Councillor Boaden sought clarification as to the date of implementation and details of how businesses would be notified of the Scheme.  Councillor Mallinson commented that tenants had not yet been made aware of the date of implementation as Her Majesty’s Revenues and Customs approval was only latterly received.  The Director of Corporate Services added that dependent upon the outcome of today’s meeting a letter would be sent to tenants to set out the implementation dates with further details of the Transitional Relief Scheme to follow.  Councillor Boaden questioned how applications would be determined and whether the scheme would operate in the same way as the Discretionary Rate Relief Scheme.  The Director of Corporate Services added that it would be a matter for the Executive to determine how the approval process would work.  Councillor Mallinson felt that the Executive would decide whether applications should be determined by the Executive or by the Director of Corporate Services in consultation with the relevant Portfolio Holder.  

Councillor Boaden further noted that in the original report different tenants had different Leases and the report had indicated that the Leases would need to be checked to ensure that the option to impose VAT would be applicable.  He questioned whether the process had now been completed.  The Director of Corporate Services confirmed that the Leases had been checked and as far as she understood there were no Lease issues which would prevent the actions proposed.

Councillor Mrs Styth noted that it was proposed that the Scheme would operate from 1 September 2007 and she questioned the timescale for tenants applying for relief under the Scheme.

Councillor Mallinson confirmed that, dependent upon the outcome of today’s meeting, a letter would be sent out to tenants and any applications for transitional relief would be backdated to 1 September.  He indicated that the Council in determining the applications would be lenient on the issue of time scales and would allow individual businesses some leniency in their attempts to prove their case.

Members noted that on the reports circulated to the meeting businesses were asked to provide a range of information in support of applications for relief including a copy of their latest audited accounts, interim statements and a 12 months cash flow forecast and questioned whether all the information was necessary. Members also suggested that as some of the businesses which would be affected would be small businesses whom the Council were asking  to provide information and who may need professional help to supply the information whether the cost of providing that information could be added to the Transitional Relief.

Councillor Mallinson felt that it would be helpful if the tenants could provide that information if, however, the tenants found it difficult to provide that information then the Council could discuss it further with the applicants but Officers would try to be helpful in this regard. He also felt that the Executive would need to consider whether on balance relief could be given in respect of the cost of providing the necessary information.

The Director of Corporate Services commented that as part of the Scheme which operated under Foot and Mouth the application forms had been worded that “evidence to be provided could include ……” and if it was not possible for businesses to provide that information then the Council would need to accept that and use a judgement as to the information which was required.

Councillor Styth questioned whether the Audit Committee had played any part in the consideration or whether the District Auditor had been asked for advice.  The Director of Corporate Services confirmed that neither the Audit Committee nor the District Auditor had been consulted/involved.

Councillor Allison noted that there were some 289 businesses involved and that the Council had received 24 responses.  He questioned how many of the businesses were non VAT registered.  

The Director of Corporate Services commented that as far as she was aware there were 14 businesses in the Enterprise Centre, 3 more on Industrial Estates and one or two others who were non VAT registered.  

The Director of Corporate Services added that 21 businesses had expressed concern.

Councillor Allison noted the number of businesses affected and felt that if the proposals could be incorporated into an acceptable document with a scheme whereby businesses could apply in their own time with relief being granted retrospectively then that could be an acceptable way forward particularly if it was prefaced with a short explanatory letter to businesses.  He also felt that businesses which were already VAT registered should be excluded.  

There was further discussion with regard to the requirement for a 12 months cash flow forecast to be provided as a means of demonstrating the hardship businesses would experience.  Councillor Mallinson added that the letter/scheme could ask businesses to make their case but indicate that the items at 1 to 4 were examples of the type of information which would help the City Council in determining any applications but need not be a definite requirement. 

Councillor Clarke noted that there would be a cost to the City Council of £252,000 if the Council exceeded its VAT limits but she felt that the number of people who were likely to be affected by the proposal to charge VAT on commercial rents would be small and those people could be dealt with individually.  

In response to a further question Councillor Mallinson confirmed that there were already a substantial number of City Council tenants who paid VAT on their commercial rents and he felt that other Authorities would also charge VAT on their commercial rents.

The Director of Corporate Services commented that the most recent projections showed that the VAT figure would be close to the limit but the Council would not be certain of the outcome until the end of the financial year. She could however confirm that the projections were close enough to take the decision to tax which when used with other actions which were available to the Council would hopefully be enough to keep within the 5% limit. 

Councillor Styth questioned the level of financial forecasting in that the Council had been aware for some time that the new Cremators would be acquired and she questioned why the implementation of that decision had not been built into the Council’s financial plan.  She also asked whether forecasting was being carried out for next year so that the Council would not suffer the same penalties.  

The Director of Corporate Services confirmed that there would not be a problem with regard to the VAT limit next year should the Council take the decision to tax on commercial premises now.  

Councillor Allison questioned the impact of any underspends on the exemption levels and the Director of Corporate Services confirmed that any underspend would impact on the tax levels and the Council should therefore endeavour to spend in accordance with estimates.  Councillor Boaden suggested that the problem should have been discussed as part of the Council’s budget cycle so that tenants could have been notified of the proposal and enabled them to plan ahead.

Councillor Earp questioned what the implications of any delay in the process would be particularly if changes were required to the proposed Transitional Hardship Relief Scheme.

Councillor Mallinson commented that the draft Scheme needed to be amended rather than substantially changed and that should be done as soon as possible.  He added that if the Scheme needed to be referred to Council it would be almost certain that the delay would cost the Council £250,000.

Councillor Earp informed the Committee that in dealing with the call-in the Committee could:

(a) refer the matter back to the decision making body, in this case the Executive, for re-consideration setting out in writing the nature of its concerns;

(b) refer the matter to full Council;

(c) not refer the matter back to the decision making body, in which case the decision would take effect from the date of the meeting.

Councillor Boaden MOVED that the proposal under Minute EX.179/07 regarding the option to charge VAT on all Council’s commercial rents be referred back to the Executive for re-consideration in order to give the Executive an opportunity to make clear the information which it would wish to be presented in support of applications for relief from the VAT Hardship Scheme and to give further consideration to its decision to charge VAT on all commercial rents.  The Executive be particularly asked to consider clarifying the terms used in its original decision of “dire financial needs” and “tenants who had not been in business for a long time”.  The Motion was SECONDED by Councillor Mrs Styth.

Councillor Allison MOVED that the matter be referred back to the Executive for re-consideration having full regard to the matters which had been raised at this meeting of the Overview and Scrutiny Committee.  

Members then sought some clarification as to the process which would need to be followed with any reference back.  The Director of Legal and Democratic Services reminded Members that the options open to the Committee were as set out above by the Chairman and that if the Committee agreed to refer the matter back to the Executive then the decision could not come into force until after the Executive meeting on 28 August 2007. If the matter was referred to Council then there would need to be either a Special Council Meeting arranged or the matter would be deferred until the Council meeting on 11 September 2007.  If the matter was not referred back to the Executive then the decision would become live following this current meeting.  The Director of Legal and Democratic Services then commented on the position with regard to notifying tenants of any proposals to add VAT to their rents.

Councillor Boaden suggested that Officers could write to tenants on the back of the original decision EX.179/.07 with a rider that it was subject to further consideration however he was disturbed that because Members of the Corporate Resources Overview and Scrutiny Committee had decided to call the decision in for re-consideration that the Overview and Scrutiny Committee was somehow being seen as being responsible for any financial penalty caused by the Council exceeding its VAT limit.  The implication seemed to be that the Corporate Resources Overview and Scrutiny Committee should not be doing its job in reviewing the Executive decision.  He felt that the responsibility should be broadened in that the matter should have been dealt with earlier in the year as part of good financial management and he had moved his proposition that the matter be referred back to the Executive.

Councillor Bainbridge MOVED that the matter be not referred back to the decision making body and the decision take effect from the date of this meeting.  Councillor Clarke SECONDED the motion. 

Following voting thereon there was an equality of votes as to whether the matter should be referred back to the Executive for re-consideration or whether the matter should not be referred back and the decision should take effect.  The Chairman then used his casting vote and it was:

RESOLVED – That Minute EX.179/07 regarding the option to charge VAT on all Council commercial rents be not referred back to the Executive and the decision as set out under Minute EX.179/07 become live.

(The meeting ended at 4.20 pm)
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