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To the Chairman & Members of the Licensing Sub Committee –   9th July 2014 

 

1.1 THE APPLICATION 

Premises Licence application under Section 17 Licensing Act 2003 (Appendix 1a) 

 

1.2 Applicant: 

Nigel Tarn, Moo Bar, King Street, Penrith CA11 7AY 
 

1.3 Premises: 

5 Devonshire Street, Carlisle CA3 8LG 

  

1.4 Application: 

 The premises at 5 Devonshire Street had previously been the HFC Bank until 
closing in recent years.  An application for a Premises Licence has now been made 
under section 17 of the Licensing Act 2003.  The premises is being converted and 
refurbished to provide a venue that will offer specialist cask ales from Cumbria as 
well as bottled beer from around the world.  Food would also be served to 
complement the cask ales. 

 

1.5 The operating schedule includes: 

 Relevant licensable activities: 

 

 Provision of Regulated Entertainment including:  
 Section 7 - Films, Section 10 - Live music, Section 11 - Recorded music 
 Section 15 - Sale by retail of alcohol 
  (Appendix 1a) 
 

 Hours of licensable activities:  
 

 Sale by retail of alcohol (on/off sales) 

 Sunday to Saturday        1100hrs – Midnight 

 On Christmas Eve and New Years Eve extended until 0300hrs 

 

 Regulated Entertainment (indoor) 

 Sunday to Saturday        1200hrs – Midnight 
 

  Premises opening times 1100hrs – Midnight 

 On Christmas Eve and New Years Eve extended until 0300hrs 

 

 Additional steps to promote the licensing objectives which include the prevention of 
crime and disorder, Public Safety, the prevention of public nuisance and the 
protection of children from harm can be seen in Section 18 within the application. 

 
 In addition, following discussions with the Police and Licensing Authority Mr Tarn 

submitted additional steps to promote the four licensing objectives (Appendix 1b) 
 
  
 



1.6 Designated Premises Supervisor: 

 Nigel Tarn, Church Street, Skirwith, Penrith (Appendix 2) 

 

1.7 The area for licensable activities which covers the ground floor and first floor are 

indicated on the premises plan. (Appendix 3) 

 

2.1 CONSULTATION 
 

2.2 The application has been advertised in a local newspaper and on the premises in 
accordance with the legislation. 

  

3.1      RELEVANT REPRESENTATIONS 
 
3.2 Responsible Authorities: 

 There are no representations from any Responsible Authorities.  
 

3.3 Other Persons: 

 Mr David M Ward, St Aidans Road, Carlisle (Appendix 4a-d) 
 

 Mr Ward is the owner of commercial properties in Devonshire Street area and has 
concerns regarding a premises licence being granted in that area and contends 
there is reasonable evidence of factors which can adversely affect the prevention of 
crime and disorder, public safety and public nuisance.  His letters of representation 
and the response from Licensing are appended to this report. 

 

3.4 Mr Malcolm P Ward, Friars Court, Carlisle (Appendix 5a-d) 
 

 Mr Ward is the father of David Ward and also owns property in Devonshire Street. 
He makes similar representations to David Ward regarding public nuisance, 
primarily in relation to Friars Court which cannot be attributed to this application as 
the premises are closed. 

 
3.5 Ms Marie Oleson, Friars Court, Carlisle CA3 8LF (Appendix 6a-c) 
 
 Ms Oleson resides in Friars Court and is a tenant of Malcolm Ward. The 

representations are almost identical to those from Malcolm Ward at Appendix 5a 
 
3.6 Ms Donna McGeorge, Friars Court, Carlisle CA3 8LF (Appendix 7a-c) 
 
 Ms McGeorge resides and works in Friars Court and is a tenant of Malcolm Ward. 

The representations are almost identical to those from Malcolm Ward at Appendix 
5a 

 
 Both Ms Oleson and Ms McGeorge state that Mr Malcolm Ward produced the 

written representations to them and they signed them.  Neither of them were aware 
of the intentions of the new proprietor of 5 Devonshire Street and both mentioned 
historic issues of persons being sick or urinating outside their premises. One was 
concerned about existing licensed premises emptying empty bottles into bottle bins 
late at night.  The applicant has already volunteered a condition in relation to this at 
Appendix 1b. 

 



3.7 In brief the comments from the licensing section in relation to the representations 
are: 

 

a) This application is for a premises licence.  The applicant intends to showcase 
specialist cask ales from Cumbrian micro breweries alongside more than 100 
bottled beers from around the world.  It will also offer food to complement the 
cask ales.  

b) The majority of concerns raised by persons making representations are planning 
considerations, which is a separate regime to licensing and should be 
considered by the Development Control Committee.  Both Mr Wards made 
similar representations to the Development Control Committee on 20 June 2014 
where the application was approved without amendment. 

c) The Responsible Authorities - Cumbria Constabulary, Cumbria Fire and Rescue 
Service, Environmental Health, Planning Services and the Licensing Section are 
satisfied that the information in the application and operating schedule address 
the Licensing Objectives. 

d)  There is reference in the representations to longer operating hours to early in the 
morning.  The application is for licensable activities that will terminate at 
midnight, which is at least two hours prior to the closing times of other licensed 
premises in Devonshire Street area. The exception is Christmas and New Years 
Eve when many premises have later hours. 

e)  Malcolm and David Ward own a number of properties within the Devonshire 
Street area. Some are leased out and are currently liquor licensed premises. 
Neither of them has previously made representations regarding their own 
premises when applications have been submitted under the Licensing Act 2003. 

f)  The issue of too many similar premises within the same area is a Planning    
 issue, which is determined by the Development Control Committee, not a 
Licensing Sub Committee. 

g)  In relation to the comment "disabled access that is so lacking" this is a Building 
Control issue not for a Licensing Sub Committee.  In fact the plan at Appendix 3 
clearly shows disabled unisex toilets. 

h) In relation to "Door Supervisors to be provided at all times".  Each application 
will be considered on its own merits and in this application door supervisors are 
addressed in the conditions at Appendix 1b.  Cumbria Constabulary will always 
discuss with the applicants during the consultation period and agreement is 
made.  If the police consider that door supervisors are required during certain 
periods the applicant will volunteer this as a condition of their licence. It would 
not be commercially viable, or proportionate for premises to employ door 
supervisors during all opening hours. 

I) Reference is made to current ant-social problems in Friars Court. These being 
noise, breaking of bottles, urinating and people being sick.  These instances 
cannot be attributed to the current application as the premises are closed. 

j) Reference is also made to Carlisle City Council designating Botchergate as the 
preferred ‘Leisure Area’. This has not come from the Licensing Authority or the 
Local Plan which designates Botchergate as ‘Mixed Commercial Development’ 
and Devonshire Street as ‘Primarily Retail Area’. 

k) Mr David Ward quotes how Newcastle City Council is taking a stronger line as 
regards licensing and is ‘recognising the extent of this problem’. The case he 
quotes refers to premises that are in a ‘Cumulative Impact’ area which already 
holds a 2am licence and was applying for a 4am licence.  This application is for 
midnight only, other than Christmas and New Years Eve. 

 



A ‘Cumulative Impact’ area is an area designated by the council where there 
have been serious problems of nuisance and disorder as a result of the number 
of licensed premises concentrated in one area.  Any such area has to be 
designated by Full Council and is evidence based. Carlisle has no such 
‘Cumulative Impact’ areas and statistical evidence indicates that there has been 
a 39% reduction in violent crime in the City Centre over the last few years.  
 
The situation at Newcastle cannot be compared directly with this application.   

 
3.8 The applicant Mr Tarn has been provided with copies of the representations. 
 

3.9 To assist the sub-committee a street plan of the area has been produced showing 
nearby licensed premises (Appendix 8).  

 
3.10 A comparison chart of licensable activities and closing times for these premises is 

also attached (Appendix 9). 
   

4.1  LOCAL LICENSING POLICY CONSIDERATIONS 

The Licensing Act 2003 requires the Council to publish a Statement of 
Licensing Policy that sets out the policies the Council will generally apply to 
promote the licensing objectives when making decisions on applications 
made under the Act.  
          
Members should have regard to all relevant information and it is considered that the 
following sections of the policy, (though not exclusively) have a bearing upon the 
application.  (Paragraph numbers refer to the policy): 

 
Introduction 
 
1.2  Carlisle City Council is a licensing authority (the Authority) for the 

purposes of the Act.  The Authority must carry out its licensing 
functions with a view to promoting the four licensing objectives, which 
are:  

 

  the prevention of crime and disorder 
  public safety 
  the prevention of public nuisance 
  the protection of children from harm 

 
1.10. In determining its policy, the Authority considered the provisions of the Act 

and had particular regard to: 
 
 the licensing objectives; 
  the guidance issued by the Secretary of State under section 182 of 

the Act; 
 the representations made following consultation; 
 its duties and obligations under other legislation, including: 

 
Human Rights Act 1998 incorporates the European Convention on Human 
Rights and makes it unlawful for a local authority to act in a way that is 
incompatible with a Convention right.  The Authority will have particular 



regard to the following relevant provisions of the European Convention on 
Human Rights: 
- Article 6 that in the determination of civil rights and obligations everyone is 
entitled        to a fair and public hearing within a reasonable time by an 
independent and   impartial tribunal established by law; 
- Article 8 that everyone has the right to respect for his home and private life; 
and 
Article 1 of the First Protocol that every person is entitled to the 
peaceful enjoyment of his or her possessions, including, for example, 
the possession of a licence. 
 
Crime and Disorder Act 1998 – section 17 of that Act imposes a duty 
on local authorities to exercise their functions with regard to the impact 
on crime and disorder and the need to do all it reasonably can to 
prevent crime and disorder in its area. 

 
1.19. The Act limits the representations which can be made about licence 

applications and who can make such representations.  Essentially, 
representations must relate to one or more of the licensing objectives and 
must be made by a person living or working in the vicinity of the premises or 
an organisation which represents such persons.  (Now changed to ‘any other 
person) Anyone considering making an objection is invited to discuss their 
objection with licensing officers prior to submitting their representation. 

 
Fundamental Principles 
The policy will promote the four licensing objectives contained in the Act, 
namely the prevention of crime and disorder, public safety, the prevention of 
public nuisance and the protection of children from harm.  These are the only 
matters that will be taken into account in determining applications and any 
conditions imposed must be necessary to achieve these. 

 
Nothing in the Statement of Licensing Policy will undermine the rights of any 
person to apply under the Act for a variety of permissions and have their 
application considered on its individual merits as well as against the relevant 
policy and statutory framework.  It does not override the right of any person 
to make representations on any application or to seek a review of a licence or 
certificate where they are permitted to do so under the Act. 
 

2.1 All licensing applications will be determined on their individual merits 
following consideration of the proposals in the application and any relevant 
representations.  In general, licences will be granted on the terms applied for, 
but licences will not normally be granted in terms which conflict with any of 
the policies in this document, unless an applicant is able to demonstrate that 
the exceptional circumstances of their application justify a departure from the 
policy.  The Authority will not depart from the policy if any of the licensing 
objectives will be undermined by a proposal in the application. 

 

2.2 Licensing is about the control of licensed premises, qualifying clubs and 
temporary events within the terms of the Act.  The licensing function cannot 
be used for the general control of anti social behaviour once consumers are 
beyond the direct control of the individual, club or business holding the 



licence, certificate or other authorisation concerned.  However the Authority 
expects holders of a licence, certificate or permission, to make every effort to 
minimise the impact of their activities and anti social behaviour by their 
patrons within the immediate vicinity of their premises. 

 
4.3.  Prevention of Crime and Disorder 

 
4.3.1  General Policy 

 
The Authority’s starting point is to seek a reduction in crime and disorder 
throughout the District, consistent with its statutory duty under section 17 of 
the Crime and Disorder Act 1998. 
 
Licences may be granted if applicants can demonstrate that a positive 
reduction in crime and disorder will result, or that it will not increase, as a 
result of the application being granted. 

 
4.3.4. Carlisle and Eden Crime and Disorder Reduction Partnership (now 

Community Safety Partnership) 
 

Where appropriate, applicants will be expected to have regard to the 
information published by the Carlisle and Eden Crime and Disorder 
Reduction Partnership and consider the impact of their proposals on the 
issues identified as being of particular concern in the area for example: 
 
     violent crime; 
     fear of crime; 
     road safety; 
     anti-social behaviour. 

 
Applicants will be expected to propose steps to reduce the risks of such 
crimes increasing as a result of the licensable activities proposed. 

 
Reason 

 
The prevention of crime and disorder is one of the licensing objectives, which 
the Authority is under a duty to promote.  The Authority recognises that some 
licensed premises can attract or encourage criminal behaviour, especially 
disorder problems where customers have consumed alcohol. 

 
4.5  Prevention of Public Nuisance 

 
4.5.1  General policy on Licensing Hours 

 
4.5.2. The Authority recognises that fixed and artificially early closing times can 

lead to peaks of disorder and disturbance on the streets when large numbers 
of people leave licensed premises at the same time. Longer licensing hours, 
particularly relating to the sale of alcohol, may therefore be a factor in 
reducing disorder at late night food outlets, taxi ranks and other sources of 
transport in areas where there have already been incidents of disorder and 
disturbance. 

 



4.5.3. The Authority will not seek to introduce any form of ‘zoning’ in relation to 
licensing hours.  Zoning is defined as the setting of fixed trading hours within 
a designated area.  All residents living in the vicinity of licensed premises 
have equal rights to make representations concerning applications for, and 
reviews of, premises licences, including hours of trading and to have those 
representations given equal weight regardless of where they live. 

 
4.5.5. In general, the Authority will deal with the issue of licensing hours on the 

individual merits of each application.  However, in the event of relevant 
representations, when issuing a licence stricter conditions are likely to be 
imposed with regard to noise control in the case of premises that are situated 
in predominantly residential and other noise sensitive locations. 

 
Reason 

 
Experience in other areas shows that zoning can lead to additional problems 
including the movement of people in search of premises opening later and 
can put greater pressure on town centres than is necessary. 

 

4.5.6. Policy - Location of premises 

 
4.5.7. The Authority will assess the potential impact of the premises against the 

characteristics of the area in which they are situated.  For example, in the 
event of representation being made there would be close scrutiny of 
applications for a closing time of later than 11pm in respect of premises 
situated in quiet residential or other noise sensitive locations with low 
background noise. Greater flexibility on closing times would be considered 
where for example, applicants could demonstrate that: 

 
 there is a high level of accessibility to public transport services; 

 
 there is an appropriate amount of car parking, readily accessible 

to the premises, and in places where vehicle movement will not 
cause demonstrable adverse impact to local residents; 

 the operating schedule indicates that the applicant is taking 
appropriate steps to comply with the licensing objective of 
preventing public nuisance; 

 the licensable activities would not be likely to cause adverse 
impact especially on local residents, or that, if there is a potential 
to cause adverse impact, appropriate measures are to be put in 
place to prevent or minimise that impact. 

 
Reason  
 
This part of the policy dealing with opening hours is based on a broad 
distinction between the approach to be taken in certain predominantly 
commercial areas like parts of the town centres and the rest of the District.   
 
Any activity involving public entertainment or eating or drinking on the 
premises has the potential to impact adversely on the surrounding area due 



to noise, smells, or congestion on the footway.  Public nuisance may also be 
caused by customers being noisy when leaving, leaving litter or taking up on-
street car parking space needed by residents. The impact of noise generated 
by these activities, especially customers departing either on foot or in cars, is 
particularly intrusive at night when ambient noise levels are much lower.  
 
Parts of the District are sensitive to the impact of licensable activities 
because they are either residential or close to residential areas. Many 
shopping areas are abutted by residential areas, including housing above 
commercial premises.  The impact of traffic and parking related to licensed 
premises can be considerable.  Even where a majority of customers arrive 
on foot or by public transport, the additional parking demand may be 
significant, especially where there are already a number of licensed 
premises. The impact may be felt by local residents in preventing them from 
parking close to their homes and by increasing the danger from traffic in 
residential streets.   
 
However, some commercial areas in the District, such as parts of town 
centres, may be more suitable locations for licensed activities, especially for 
those that have late opening hours or attract significant numbers of people.  
In town centres, more customers are likely to travel by public transport and 
the activities may help bring vitality to the area after normal shopping hours.  
The ambient noise levels are also likely to be higher in the evening, 
particularly when compared with predominantly residential areas so that 
additional noise may be less objectionable. 
 
An entertainment use attracting large numbers of people should be very 
close to bus routes or taxi ranks, for instance.  For the same reasons, the 
level of public transport accessibility will be an important factor in considering 
any exception to the normal closing times in any location. 

 
4.5.8. Noise Policy 

 
4.5.9. In the event of representations, the Authority will not normally grant a 

premises licence in terms which are, in its opinion, likely to result in 
increased noise disturbance to people living or working in the vicinity. 

 
4.5.10.  In particular, the Authority will give careful consideration to an application 

for a licence, for premises situated in a predominantly residential or other 
noise sensitive locations where the proposed hours of operation would be 
likely to result in unreasonable noise disturbance between the hours of 
11pm and 7am. 

 
4.5.11.  The Authority expects the applicant to assess the likely sources of noise 

disturbance that could arise due to the proposed use consider the existing 
noise context of the area and propose practical steps to prevent noise 
disturbance or minimise its effects. 

 
4.5.12.  Potential sources of noise include: 

 
 sound leakage from the licensed premises (from entertainment provided, 

customers on the premises, mechanical equipment etc); 



 customers and staff arriving and leaving the premises (including car 
doors slamming); 

 excessive noise from outside entertainment. 
 

4.5.13. Practical steps could include: 
 

 keeping doors and windows closed whilst entertainment is provided; 
 installing soundproofing measures to the premises (specialist double 

glazing, acoustic hoods over extractor fan outlets etc); 
 reducing sound levels inside the premises (inclusion of a sound limitation 

device in the sound system); 
 ensuring that queues are directed to form leading away from residential 

premises; 
 ensuring that sufficient door security staff manage queuing and leaving 

customers to minimise noise; 
 erecting prominent notices at exits requesting customers to leave quietly; 
 reducing the volume of music entertainment towards the end of the 

evening; 
 giving free lollipops to customers leaving the premises; 
 ensuring that sufficient transport is nearby to enable customers leaving 

the premises to disperse quickly; 
 banning from the premises customers known to cause noise disturbance 

regularly on leaving the premises; 
 ensuring that customers are encouraged to leave the premises (including 

any car park or forecourt) swiftly; 
 ensuring the volume of outdoor entertainment does not cause noise 

disturbance; 
 providing police supervision at closing times.  

 
4.5.14. The Authority may impose conditions to ensure that appropriate steps are 

taken to minimise noise disturbance. 
 
4.5.15. Live music, dancing and theatre 
 
4.5.16. The Authority recognises the need to encourage and promote live music, dance 

and theatre for the wider cultural benefit of the economy and community, 
particularly for children and young people. 

 

4.5.17. When considering applications for such events and the imposition of conditions 
on licences or certificates, the Authority will carefully balance the cultural needs 
with the necessity of promoting the licensing objectives. 

 

4.5.18. Consideration will be given to the particular characteristics of any event, 
including the type, scale and duration of the proposed entertainment, 
especially where limited disturbance only may be caused. 

 

Reason 
 

The prevention of public nuisance is a licensing objective.  Noise disturbance can 
be a public nuisance.  The authority is required to promote the licensing objectives.  
Granting a licence in circumstances where nuisance is likely to be caused will 



undermine that objective.  The Authority recognises that noise from licensed 
premises can cause great disturbance to people living and working near those 
premises.  The authority recognises that noise can be a nuisance during the day 
and at night in both residential and commercial areas and other noise sensitive 
locations if not properly managed or controlled. 

 
4.5.19. Tables and chairs outside premises including garden areas. 

 

Policy 
 

4.5.20. The Authority recognises that provision of tables and chairs outside 
premises, either on the highway or on private land, may enhance those 
premises.  It can have the benefit of encouraging a continental-style café 
culture.  However, late at night these same tables and chairs can contribute 
to noise and disorder problems.  This is because they can encourage patrons 
and passers by to loiter rather than disperse.  Licensees should note that in 
certain areas, byelaws prohibit the consumption of alcohol in public.  Before 
planning to use tables and chairs outside premises (particularly where it is 
intended that alcohol will be sold) applicants should ensure that they will not 
contravene any byelaws or orders.  Applicants should also ensure that other 
legislation, for example in relation to highways and planning will not be 
contravened. 

 
4.5.21. In the event of representations being made, the Authority will carefully 

consider any application where outdoor tables and chairs are proposed to be 
provided.  In particular, the Authority will assess the premises in the context 
of their location, the hours during which the premises are to be open, the 
proposed licensable activities and proposals for control of the tables and 
chairs outside the hours of operation. 

 
Reason 

 
This policy is designed to strike a fair balance between the needs of those wishing 
to enjoy refreshment in the open air and the need to prevent safety and nuisance 
problems. 
 
 
4.8.  Consideration of applications and the imposition of conditions 

 
4.8.1. On granting a licence, the Authority may only impose conditions that are: 

 
 required by law, and/or 
 necessary for the promotion of the licensing objectives and 
 proportionate 

 
4.8.2 If no relevant representations are received, a licence will be granted on the 

terms sought, subject only to such conditions as are consistent with the 
operating schedule and which comply with the above paragraph and any 
relevant statutory conditions. 

 
 4.8.3. In deciding what conditions to impose, the Authority shall have regard to the 

operating schedule, together with the provisions of this policy statement, the 



law, government guidance and any relevant representations made.  Where 
there is any ambiguity or uncertainty in the meaning of any part of the 
application, the application shall be interpreted in such a way as shall best 
promote the licensing objectives. 

 
4.8.4. Where relevant representations are received, the Authority will consider 

those representations together with any representations of the applicant, 
having regard to the provisions of this policy, the law and government 
guidance.  Where relevant representations have been made, the Authority 
will not normally grant a licence in terms which conflict with this policy 
statement.  In particular it may: 

 
 reject the application – if to do so is necessary to promote the licensing 

objectives and none of the following actions is reasonably practicable; 
 grant the licence but exclude from its scope one or more of the licensable 

activities applied for in order to ensure that the licence complies with this 
policy and promotes the licensing objectives; 

 grant the licence but modify such of the conditions imposed as is 
necessary to ensure compliance with this policy and to promote the 
licensing objectives; 

 grant the licence but refuse to specify a particular person in the licence 
as the designated premises supervisor if to name that person would 
undermine the promotion of the licensing objectives; 

 approve different parts of the premises for different activities. 
 
4.8.5 The Authority will not impose conditions that duplicate other areas of 

regulation.  For example, conditions will not be imposed which simply 
duplicate planning conditions or conditions attached to a fire certificate. 

   
4.8.6. However, there may be occasions when conditions will be imposed which the 

Authority considers necessary for the promotion of the licensing objectives 
and which overlap with other areas of regulation, when for example the 
conditions on the fire certificate or planning permission do not adequately 
deal with those matters. 

 
4.8.7. In general, any conditions imposed will be drawn from a pool of conditions. 
 
4.8.8. Provided the licensing objectives are not undermined and the proposal does 

not conflict with the other statements in this policy, licences will be granted so 
that premises will be able to open to provide licensable activities between 
such times as the applicant sets out in his application. 

 
4.8.9. When deciding what conditions to impose, the Authority will have regard to 

the particular requirements of people with disabilities and will, so far as 
possible, seek to ensure that none of the conditions imposed on licences will 
have the effect of excluding such persons access to licensed premises. 

 
5.1  SECRETARY OF STATE GUIDANCE (Section 182 Licensing Act 2003) 

 Section 182 of the Licensing Act 2003 states that the Secretary of State must issue 
guidance to local authorities on the discharge of their functions under this Act. 



Amended guidance was laid before Parliament in  June 2014 and came into force 
immediately. 
 
Members should have regard to all relevant information and it is considered that the 
following extracts from the Guidance, (though not exclusively) have a bearing upon 
the application.  (Paragraph numbers refer to the Guidance): 
 
Guidance on Crime and Disorder: 

2.3  Conditions should be targeted on deterrence and preventing crime and 
disorder. For example, where there is good reason to suppose that disorder 
may take place, the presence of closed-circuit television (CCTV) cameras 
both inside and immediately outside the premises can actively deter disorder, 
nuisance, anti-social behaviour and crime generally. Some licence holders 
may wish to have cameras on their premises for the prevention of crime 
directed against the business itself, its staff, or its customers. But any 
condition may require a broader approach, and it may be appropriate to 
ensure that the precise location of cameras is set out on plans to ensure that 
certain areas are properly covered and there is no subsequent dispute over 
the terms of the condition. 

 

Guidance on Public Nuisance: 

2.18 The 2003 Act enables licensing authorities and responsible authorities, 
through representations, to consider what constitutes public nuisance and 
what is appropriate to prevent it in terms of conditions attached to specific 
premises licences and club premises certificates. It is therefore important that 
in considering the promotion of this licensing objective, licensing authorities 
and responsible authorities focus on the effect of the licensable activities at 
the specific premises on persons living and working (including those carrying 
on business) in the area around the premises which may be disproportionate 
and unreasonable. The issues will mainly concern noise nuisance, light 
pollution, noxious smells and litter. 
 

2.19  Public nuisance is given a statutory meaning in many pieces of legislation. It 
is however not narrowly defined in the 2003 Act and retains its broad 
common law meaning. It is important to remember that the prevention of 
public nuisance could therefore include low level nuisance, perhaps affecting 
a few people living locally, as well as major disturbance affecting the whole 
community. It may also include in appropriate circumstances the reduction of 
the living and working amenity and environment of other persons living and 
working in the area of the licensed premises. Public nuisance may also arise 
as a result of the adverse effects of artificial light, dust, odour and insects or 
where its effect is prejudicial to health. 
 

2.20  Conditions relating to noise nuisance will usually concern steps appropriate 
to control the levels of noise emanating from premises. This might be 
achieved by a simple measure such as ensuring that doors and windows are 
kept closed after a particular time, or more sophisticated measures like the 
installation of acoustic curtains or rubber speaker mounts. Any conditions 
appropriate to promote the prevention of public nuisance should be tailored 
to the type, nature and characteristics of the specific premises. Licensing 
authorities should be aware of the need to avoid inappropriate or 
disproportionate measures that could deter events that are valuable to the 



community, such as live music. Noise limiters, for example, are very 
expensive to purchase and install and are likely to be a considerable burden 
for smaller venues. 
 

2.21  As with all conditions, those relating to noise nuisance may not be 
appropriate in certain circumstances where provisions in other legislation 
adequately protect those living in the area of the premises. But as stated 
earlier in this Guidance, the approach of licensing authorities and responsible 
authorities should be one of prevention and when their powers are engaged, 
licensing authorities should be aware of the fact that other legislation may not 
adequately cover concerns raised in relevant representations and additional 
conditions may be appropriate. 

 

2.22  Where applications have given rise to representations, any appropriate 
conditions should normally focus on the most sensitive periods. For example, 
music noise from premises usually occurs from mid-evening until either late-
evening or early-morning when residents in adjacent properties may be 
attempting to go to sleep or are sleeping. In certain circumstances, conditions 
relating to noise immediately surrounding the premises may also prove 
appropriate to address any disturbance anticipated as customers enter and 
leave. 

 

2.24  Beyond the immediate area surrounding the premises, these are matters for 
the personal responsibility of individuals under the law. An individual who 
engages in anti-social behaviour is accountable in their own right. However, it 
would be perfectly reasonable for a licensing authority to impose a condition, 
following relevant representations, that requires the licence holder or club to 
place signs at the exits from the building encouraging patrons to be quiet until 
they leave the area and to respect the rights of people living nearby to a 
peaceful night. 

 

Where representations are made 

9.3  Where a representation concerning the licensing objectives is made by a 
responsible authority about a proposed operating schedule and it is relevant 
(see paragraphs 9.4 to 9.09 below), the licensing authority’s discretion will be 
engaged. It will also be engaged if another person makes relevant 
representations to the licensing authority, which are also not frivolous or 
vexatious (see paragraphs 9.4 to 9.09 below). Relevant representations 
can be made in opposition to, or in support of, an application and can be 
made by any individual, body or business that has grounds to do so. 
 

Relevant, vexatious and frivolous representations 

9.4  A representation is “relevant” if it relates to the likely effect of the grant of the 
licence on the promotion of at least one of the licensing objectives. For 
example, a representation from a local businessperson about the commercial 
damage caused by competition from new licensed premises would not be 
relevant. On the other hand, a representation by a businessperson that 
nuisance caused by new premises would deter customers from entering the 
local area, and the steps proposed by the applicant to prevent that nuisance 
were inadequate, would be relevant. In other words, representations should 
relate to the impact of licensable activities carried on from premises on the 
objectives. For representations in relation to variations to be relevant, they 
should be confined to the subject matter of the variation. There is no 



requirement for a responsible authority or other person to produce a recorded 
history of problems at premises to support their representations, and in fact 
this would not be possible for new premises. 
 

9.5  It is for the licensing authority to determine whether a representation (other 
than a representation from responsible authority) is frivolous or vexatious on 
the basis of what might ordinarily be considered to be vexatious or frivolous. 
A representation may be considered to be vexatious if it appears to be 
intended to cause aggravation or annoyance, whether to a competitor or 
other person, without reasonable cause or justification. Vexatious 
circumstances may arise because of disputes between rival businesses and 
local knowledge will therefore be invaluable in considering such matters. 
Licensing authorities can consider the main effect of the representation, and 
whether any inconvenience or expense caused by it could reasonably be 
considered to be proportionate. 
 

9.6  Frivolous representations would be essentially categorised by a lack of 
seriousness. Frivolous representations would concern issues which, at most, 
are minor and in relation to which no remedial steps would be warranted or 
proportionate. 

 
9.7  Any person who is aggrieved by a rejection of their representations on either 

of these grounds may lodge a complaint through the local authority’s 
corporate complaints procedure. A person may also challenge the authority’s 
decision by way of judicial review. 

 
9.8  Licensing authorities should not take decisions about whether 

representations are frivolous, vexatious or relevant to the licensing objectives 
on the basis of any political judgement. This may be difficult for councillors 
who receive complaints from residents within their own wards. If 
consideration is not to be delegated, contrary to the recommendation in this 
Guidance, an assessment should be prepared by officials for consideration 
by the sub- committee before any decision is taken that necessitates a 
hearing. Any councillor who considers that their own interests are such that 
they are unable to consider the matter independently should disqualify 
themselves. 
 

9.9  It is recommended that, in borderline cases, the benefit of the doubt about 
any aspect of a representation should be given to the person making that 
representation. The subsequent hearing would then provide an opportunity 
for the person or body making the representation to amplify and clarify it. 

 
Conditions attached to premises licences 
 
10.3  There are three types of condition that may be attached to a licence or 

certificate: proposed, imposed and mandatory. Each of these categories is 
described in more detail below. 

 
Proposed conditions 
 
10.4  The conditions that are appropriate for the promotion of the licensing 

objectives should emerge initially from the risk assessment carried out by a 



prospective licence or certificate holder, which they should carry out before 
making their application for a premises licence or club premises certificate. 
This would be translated into the steps recorded in the operating schedule or 
club operating schedule, which must also set out the proposed hours during 
which licensable activities will be conducted and any other hours during 
which the premises will be open to the public. 

 
10.5  It is not acceptable for licensing authorities to simply replicate the wording 

from an applicant’s operating schedule. A condition should be interpreted in 
accordance with the applicant’s intention. 

 
Consistency with steps described in operating schedule 

 
10.6  The 2003 Act provides that where an operating schedule or club operating 

schedule has been submitted with an application and there have been no 
relevant representations made by responsible authorities or any other 
person, the licence or certificate must be granted subject only to such 
conditions as are consistent with the schedule accompanying the application 
and any mandatory conditions required under the 2003 Act. 

 
10.7  Consistency means that the effect of the condition should be substantially the 

same as that intended by the terms of the operating schedule. If conditions 
are broken, this may lead to a criminal prosecution or an application for a 
review and it is extremely important therefore that they should be expressed 
on the licence or certificate in unequivocal and unambiguous terms. The duty 
imposed by conditions on the licence holder or club must be clear to the 
licence holder, club, enforcement officers and the courts. 

 

Imposed conditions 

 
10.8  The licensing authority may not impose any conditions unless its discretion 

has been engaged following receipt of relevant representations and it is 
satisfied as a result of a hearing (unless all parties agree a hearing is not 
necessary) that it is appropriate to impose conditions to promote one or more 
of the four licensing objectives. 

 
10.9  It is possible that, in certain cases, where there are other legislative 

provisions which are relevant and must be observed by the applicant, no 
additional conditions are appropriate to promote the licensing objectives. 

 
Proportionality 
 
10.10  The 2003 Act requires that licensing conditions should be tailored to the size, 

type, location and characteristics and activities taking place at the premises 
concerned. Conditions should be determined on a case-by-case basis and 
standardised conditions which ignore these individual aspects should be 
avoided. Licensing authorities and other responsible authorities should be 
alive to the indirect costs that can arise because of conditions. These could 
be a deterrent to holding events that are valuable to the community or for the 
funding of good and important causes. Licensing authorities should therefore 



ensure that any conditions they impose are only those which are appropriate 
for the promotion of the licensing objectives. 

 
 Fundamental Principles: 

 

13.12 Statements of policies should make clear that: 
 

 licensing is about regulating licensable activities on licensed premises, by 
qualifying clubs and at temporary events within the terms of the 2003 Act, 
and 

  conditions attached to various authorisations will be focused on matters  
which are within the control of individual licence holders and others with 
relevant authorisations, i.e. the premises and its vicinity.  

 
13.13 A statement of policy should also make clear that licensing law is not the 

primary mechanism for the general control of nuisance and anti-social 
behaviour by individuals once they are away from the licensed premises and, 
therefore, beyond the direct control of the individual, club or business holding 
the licence, certificate or authorisation concerned. Nonetheless, it is a key 
aspect of such control and licensing law will always be part of a holistic 
approach to the management of the evening and night-time economy in town 
and city centres. 

 
The need for licensed premises 

 
13.18 There can be confusion about the difference between the “need” for premises 

and the “cumulative impact” of premises on the licensing objectives, for 
example, on crime and disorder. “Need” concerns the commercial demand 
for another pub or restaurant or hotel and is a matter for the planning 
authority and for the market. This is not a matter for a licensing authority in 
discharging its licensing functions or for its statement of licensing policy. 

 
Guidance regarding licensing hours: 

 
13.42  With regard to licensing hours, the Government acknowledges that different 

licensing approaches may be appropriate for the promotion of the licensing 
objectives in different areas. The 2003 Act gives the licensing authority 
power to make decisions regarding licensed opening hours as part of the 
implementation of its licensing policy statement and licensing authorities are 
best placed to make such decisions based on their local knowledge and in 
consultation with other responsible authorities. However, licensing authorities 
must always consider each application and must not impose predetermined 
licensed opening hours, without giving individual consideration to the merits 
of each application. 
 

13.43  Statements of licensing policy should set out the licensing authority’s 
approach regarding licensed opening hours and the strategy it considers 
appropriate for the promotion of the licensing objectives in its area. The 
statement of licensing policy should emphasise the consideration which will 
be given to the individual merits of an application. The Government 
recognises that licensed premises make an important contribution to our 



local communities, and has given councils a range of tools to effectively 
manage the different pressures that licensed premises can bring. In 
determining appropriate strategies around licensed opening hours, licensing 
authorities cannot seek to restrict the activities of licensed premises where it 
is not appropriate for the promotion of the licensing objectives to do so. 
 
 

Planning and building control 
 
13.55 The statement of licensing policy should indicate that planning permission, 

building control approval and licensing regimes will be properly separated to 
avoid duplication and inefficiency. The planning and licensing regimes 
involve consideration of different (albeit related) matters. Licensing 
committees are not bound by decisions made by a planning committee, and 
vice versa. 

 

13.56 There are circumstances when as a condition of planning permission, a 
terminal hour has been set for the use of premises for commercial purposes. 
Where these hours are different to the licensing hours, the applicant must 
observe the earlier closing time. Premises operating in breach of their 
planning permission would be liable to prosecution under planning law. 
Proper integration should be assured by licensing committees, where 
appropriate, providing regular reports to the planning committee. 

  
6.1 OBSERVATIONS 
 
6.2 Pursuant to the Licensing Act 2003, the Committee is obliged to determine this 

application with a view to promoting the licensing objectives which are: 
 

- the prevention of crime and disorder; 
- public safety; 
- the prevention of public nuisance; 
- the protection of children from harm. 

 

6.3 In making its decision, the Committee is also obliged to have regard to Guidance 
issued under section 182 of the Licensing Act 2003 and the Council’s Statement of 
Licensing Policy. Extracts are included in this report however copies are available 
on line or from the licensing office. 
 

6.4 The Committee must also have regard to the representations made and the 
evidence given before them. 

 
6.5 Paragraph 9.3 to 9.9 of the section 182 Guidance refers to ‘where representations 

are made’ and whether the Committee considers these to be relevant, vexatious or 
frivolous. 

 
7.1 OPTIONS 
 

The Committee may take such of the following steps as it considers necessary for 
the promotion of the licensing objectives: 
 
As a guide members may: 
 



1. Grant the application as requested. 
2. Modify the conditions of the licence, by altering or omitting or adding to them. 
3. Reject the whole or part of the application. 
 
When considering their decision, members should refer to paragraph 4.8.4 of the 
Council’s statement of Licensing Policy with regard to the options they should 
consider.  (As above) 
 
The Committee is reminded that it may not modify the conditions or reject the whole 
or part of the application merely because it considers it desirable to do so. It must 
actually be necessary in order to promote the licensing objectives. 
 

 

 

Appendices 

attached to report:    

1(a-b) - Application form and additional conditions provided 

by applicant 

2 - Consent of Designated Premises Supervisor 

3 - Plan of 5 Devonshire Street 

4(a-d) Correspondence with David Ward 

5(a-d) - Correspondence with Malcolm Ward 

6(a-c) - Correspondence with Marie Oleson 

7(a-c) - Correspondence with Donna McGeorge 

8 - Street plan of Devonshire Street area 

9 - Premises activities and times comparison chart 

 

Note: in compliance with section 100d of the Local Government (Access to 

Information) Act 1985 the report has been prepared in part from the following 

papers: Licensing Act 2003, Section 182 Guidance, Carlisle City Council Licensing Policy, 

premises application, representations and responses. 

 

CORPORATE IMPLICATIONS/RISKS: 

 

Chief Executive’s -                   n/a 

 

Deputy Chief Executive –        n/a 

 

Economic Development –       n/a 

 

Governance –                         Included within the report 

 

Local Environment –              n/a 

 

Resources -                            n/a 

Contact Officer: Fred Watson Ext:  7523 
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