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Report of:
Director of Community Services
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CS52/06

Summary:

The Department of Health is currently consulting on the proposed regulations for smoke free public places which would be enacted from summer 2007 under powers in the Health Bill.  The draft regulations have been amended slightly from previous proposals 

The proposed regulations would make virtually all enclosed public places and workplaces smoke free. The medical and scientific evidence of the risks to health from exposure to second hand smoke is well established.  The legislation would enact the Government’s strategy to shift the balance significantly in favour of smoke free places to reduce exposure to second hand smoke.  The full consultation document can be found at: http: www.dh.gov.uk/Consultations/LiveConsulations/fslen 

Recommendations:

It is recommended that:-

1) The City Council responds positively to the consultation, which is compatible with the corporate priorities 

2) A further report is brought to Executive outlining the arrangements for enforcement of this legislation once further details are known

Contact Officer:
Ruth Harland Food Health & Safety Manager 
Ext:
7334

BACKGROUND INFORMATION AND OPTIONS

1. Main Points of Draft Regulations

Enclosed or substantially enclosed public places and workplaces will be smoke free subject to certain exceptions.  This requirement is in the Health Bill.

Definition of enclosed or substantially enclosed premises:  

Enclosed premises: Premises will be considered to be enclosed if they have a ceiling or roof and, except for doors, windows or passageways, are wholly enclosed, whether on a permanent or temporary basis.  Premises will be considered to be substantially enclosed if they have a ceiling or roof, and any openings in the walls are less than half of the total area of walls.

Smokefree premises will have to display a prominently visible no-smoking sign at each public entrance to the premises.  The no-smoking sign will have to be at least A5 in size, display the international “no smoking” symbol (a burning cigarette in red circle with red bar across it), and carry the words “No Smoking.  It is against the law to smoke in these premises”.

Local Councils will carry out enforcement.  The proposal includes both district and County Councils.  The Government states that it will meet Council’s additional costs for this work.

Hotel bedrooms, and designated rooms in care homes, hospices, long stay mental health units and adult prisons will be exempt from the legislation, but designated rooms with doors that open onto smokefree parts of premises will have to have mechanical closing devices.

Smoke free vehicles are those that are used for work purposes or are available for public transport except for certain classes of vehicles such as private vehicles.


2. Enforcement


The draft regulations propose that both district councils and county councils will be enforcement authorities. The explanatory notes suggest that local authorities will collaborate to carry out the enforcement responsibilities.  District councils have existing inspection programmes for health and safety, food hygiene and licensing.  County councils have existing inspection programmes as part of their trading standards function. There are strong indications that Environmental Health will primarily enforce this legislation. The proposals do not include the Health and Safety Executive as an enforcement authority which would be logical because of their health and safety enforcement role in specific workplaces.


The proposed enforcement powers are:

1. Failure to display no-smoking signs.  A fixed penalty notice is proposed with a penalty of £200 reduced to £150 for payment within 15 days.  An alternative is prosecution for the offence with a maximum penalty of £1,000

2. Smoking in a smoke-free place.  A fixed penalty notice may be issued to the smoker with a penalty of £50 reduced to £30 for payment within 15 days.  Prosecution of the smoker for the offence is an alternative with a maximum fine of £200.

3. Failure to prevent smoking in a smoke-free place.  There is no fixed penalty notice option for this.  A court may impose a maximum fine of £2,500 on the proprietor or responsible person

There will undoubtedly be an increase in costs associated with provision of advice and enforcement.  The cost will depend on the approach taken by the enforcing Authority towards enforcement.  In addition to increased time for enforcement by environmental health staff, licensing enforcement officers may also need to be involved.  It is also envisaged that some premises may build covered outside areas for smoking which may need planning permission and amendments to any premises licenses. It has been stated that the Government will reimburse local authorities for any extra costs and discussions are ongoing with the Local Government Association regarding this.

The current Government advice on enforcement of the smoke-free legislation is that people are encouraged to comply with the law.  It suggests the approach to enforcement should be non-confrontational, should primarily focus on raising awareness and understanding to ensure compliance and that enforcement officers should work closely with local businesses to build compliance through education, advice and support. Enforcement action should only be considered in serious situations with action taken in a fair, proportional and consistent way.  It is advised that enforcement inspections will be based on risk, and where possible combined with other regulatory inspections.

Similar legislation has recently been introduced in Scotland, where responsibility has, on the whole, fallen to Environmental Health Departments.

Initial reports from Scottish Authorities are that most relevant businesses are complying and that only a small amount of formal enforcement work has been necessary.   This is felt to be due to the large amount of preparatory work carried out beforehand.

The Scottish Parliament allocated large amounts of ‘ring fenced’ money to Local Authorities to ensure they had adequate resources to facilitate smooth & effective implementation – e.g. Dumfries & Galloway Council appointed 3 additional temporary officers, who carried out significant amounts of work educating and informing businesses prior to the ban coming into force and who now carry on that work but are also involved in dealing with complaints regarding alleged breaches.

3. Discussions

The draft regulations have removed many of the anomalies in previous proposals. The exemptions for licensed premises not serving food and private clubs have been removed.  Environmental Health staff are generally supportive of the new proposals and it is suggested that the Council send a supportive response following discussions with Smoke Free North Cumbria, the inter-agency tobacco control alliance of which Carlisle City Council is a member.


The new regulations may bring about other impacts relevant to local authorities.  Smoking outside licensed premises may result in an increase in discarded cigarette ends and consequent increased street cleaning costs or require additional disposal bins.  Possible increases in disturbance or anti social behaviour may also be relevant when considering premises licenses.

Until the new regulations are enacted, local arrangements are agreed and guidance on implementation is available it is not possible to accurately forecast the cost implication for the Council.  There is likely to be an increase in officer time in advising businesses, enforcement of the legislation, dealing with planning and licensing applications and increased costs for street cleaning.  At the present time it is difficult to quantify the impact that this legislation will have on Council resources, however the potential should be noted within the Corporate Risk Register.

The new legislation should help to improve public health.  Its implementation will require an integrated approach involving a number of council departments and external partners.  Smoke Free North Cumbria is the main body which would assist co ordination of approach involving district councils, the county council, smoking cessation services and the Primary Care Trusts and the Council’s continuing involvement in this alliance is important.  It envisaged that the new 
legislation will be largely self-enforced but the Council needs to make 
provision for the likely additional costs.

CONSULTATION

The Local Authority may wish to consult with Smoke Free North Cumbria on the possibility of partnership working to facilitate an effective implementation of the proposed legislation 

RECOMMENDATIONS

It is RECOMMENDED that:- 

1) The City Council responds positively to the consultation, which is compatible with the corporate priorities  

2) A further report is brought to Executive outlining the arrangements for enforcement of this legislation once further details are known

REASONS FOR RECOMMENDATIONS

To ensure the Council has necessary systems and resources in place to ensure compliance with Government requirements regarding smoke free workplaces and vehicles

IMPLICATIONS

· Staffing/Resources – As discussed it is not possible to accurately forecast the demand this legislation will have on staff time  - but Government has indicated that it expects a positive, proactive approach to education/advice before any ban comes in & has also indicated that it will met additional costs incurred by Local Authorities

· Financial – The proposals in the Bill could increase the Council’s legal duties which may have a financial requirement

· Legal – It is likely that the Council will be obliged to enforce the provisions of the legislation

· Corporate – Positive effect on making Carlisle a more enjoyable place to live, work and visit.
· Risk Management – Failing to meet the Government requirements would be a reputation risk to the Council.   The potential resource implications need to be recognised at this time.

· Equality Issues – Nil.

· Environmental – Possible increase in litter from discarded cigarette ends as a result of enclosed public spaces being smoke-free.  Minor effect on air quality.

· Crime and Disorder – Possible effect on disorder due to increased number of people smoking outside licensed premises. 

· Impact on Customers – Nil.
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