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1. INTRODUCTION 
 
1.1 This is an Agenda report to the previous addendum presented to the Committee 

Meeting on the 3rd August 2012.  
  
 1.2 Members will recollect that on the 3rd August 2012 they gave authority to issue 

approval to the Director of Economic Development subject to: 
1. the acceptance of the Appropriate Assessment/clarification on Natural England’s 

position regarding Great Crested Newts; 
 

2. the receipt of advice regarding the implications of the Commission’s guidance on 
the “Financing of Airports and Start-up Aid to Airlines Departing from Regional 
Airports” (2005) and State Aid (which Members may recall followed receipt of a 
letter from Dickinson Dees the day before the Committee Meeting raising this as 
an issue on behalf of their client);  

 
3. the completion of a section 106 agreement including: 

 
i. an obligation on the applicant to keep the airport open and the runway 

maintained unless it could be shown that the airport is no longer 
economically viable (even with the distribution centre rental income); 

 
ii. Travel Plan obligations requiring: payment of a Travel Plan Bond to the 

County Council as the Highway Authority calculated by using the cost of an 
annual Cumbria Mega rider Gold ticket multiplied by the proposed reduction 
in the number of employee commuting trips multiplied by 5 years; the 
applicant designating a Travel Plan Co-ordinator to carry out annual 
monitoring and reporting of results to the County Council; the payment of 
£2725 per year for 5 years in respect of County Council staff; and the setting 
up of a Steering Group to oversee the frequency of the shuttle bus service; 

 
iii. the payment of £100,000 in order to enable the undertaking of a habitat 

enhancement scheme to benefit breeding waders; and 
 

iv. the imposition of the relevant conditions. 
 

1.3 This report confirms that the River Eden SAC Appropriate Assessment has been 
completed. 

    
1.4 On 22nd August a request was made by solicitors Dickinson Dees (on behalf of a 

resident objector Mr G Brown) to the Secretary of State to call-in the application for 
the latter’s determination. By letter dated 18th September the request was declined.  
 

1.5 The Council has taken advice regarding the asserted State Aid issue. 
 

1.6 The terms of the section 106 agreement have been agreed and the Agreement only 
awaits engrossment. 
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1.7 On 21st September Dickinson Dees requested copies of a considerable amount of 
documentation and raised numerous issues. Having assembled the information, 
Officers responded formally on 24th October. 

  
1.8 On 26th November, and in the context of correspondence received from Mr D 

Ransley (of Oakfield House), Dickinson Dees also drew to Officers’ attention the 
announcement that Aer Lingus Regional/Aer Arann is ceasing operations from 
Waterford Airport and requested that the matter be brought back to Committee.  Mr 
Brown separately drew attention to a change in market conditions/performance of 
the Stobart Group on the stock market.  
 

1.9 It is considered that the new information does not fundamentally change 
circumstances regarding Carlisle Airport; and the intricacies of the change in market 
conditions and performance of the Stobart Group on the stock market do not have a 
material bearing on the main planning issues. 
 

1.10 Whilst not altering Officers’ recommendation, as a precaution only (because it is not 
believed that Councillors’ resolution would have been, or would be, different), the 
application is brought back to Members.  Having taken account of the new 
information, this report continues to recommend, on balance, that the proposal is 
approved subject to the engrossment of the Section 106 Agreement, and imposition 
of the relevant conditions. 

 
2. CURRENT POSITION  
 
2.1 Following the Committee Meeting on the 3rd August 2012 the River Eden SAC 

Appropriate Assessment has been completed and signed (dated 04.08.12).  
2.2  The City Council’s independent ecological consultant has confirmed that the 

approach of the applicant to use the “fire ponds” as an emergency water supply 
(EWS) only when, and in the unlikely event that, the Airport’s hydrant system is not 
available to refill fire tenders, is acceptable although Natural England has 
highlighted that if the ponds are used, the operator of the Airport may have to justify 
their actions in court if legally challenged under the Habitats Regulations.  This is in 
the context that the EWS structures date from the 1960s; continue to be 
operationally available; the proposal will not change their physical structure, 
purpose or how they are used; and the Airport Manager does not recall such 
circumstances where, in the Airport’s history, the hydrant system had failed or was 
otherwise unavailable.  The applicant has explained that the risk of a serious 
accident has already been assessed to be sufficiently low to be acceptable for 
humans; the risk of such an accident happening during both the season when newts 
are likely to be in the EWS structures and when the hydrant system has 
simultaneously failed is considerably lower still.  Natural England has also 
confirmed that providing the new attenuation ponds are designed in such a way as 
to prevent great crested newt access in the future, there should be a minimal risk of 
offences being committed under the legislation.    

 
2.3 In a letter dated the 22nd August 2012 Dickinson Dees, on behalf of their client, 

wrote to the Secretary of State (SoS) requesting that the application be called in for 
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consideration by way of a public inquiry.  The Department for Communities and 
Local Government replied in a letter dated the 18th September confirming that in the 
opinion of the SoS the proposals do not: involve conflict with national policies on 
important matters; have significant effects beyond their immediate locality; give rise 
to substantial regional or national controversy; raise significant architectural and 
urban design issues; or involve the interests of national security or of Foreign 
Governments.  Nor did he consider that there is any other sufficient reason to call 
the application in for his own determination.  The SoS therefore decided not to call 
in the application.  

 
2.4 On the 21st September 2012 Dickinson Dees wrote to the City Council asking for: 

confirmation of the additional information received from the applicant in relation to 
the Environmental Statement; copies of all documentation including 
correspondence (with Natural England) and draft and full Appropriate Assessments, 
and otherwise in respect of protected species including Great Crested Newts; 
confirmation how the amount required to undertake the habitat enhancement 
scheme has been calculated; confirmation on what is being followed in respect of 
obtaining advice on State Aid; what procedure the Council has undertaken in 
respect of any disposal of its freehold interest in the Airport; and confirmation 
whether the Applicant has indicated that it will underwrite the legal costs of any 
challenge, if such was to be made, to the grant of planning permission.  The City 
Council responded in a letter dated the 24th October – see attached.   

  
2.5 In summary, the River Eden SAC Appropriate Assessment has been completed.  In 

relation to the “fire ponds” they are currently operationally available and the current 
proposal will not change how they are used.  
 

2.6  The Council has also taken advice regarding the State Aid issue.  Officers are 
satisfied that State Aid rules are not infringed and that the manner in which the 
application has been processed and determined is lawful.  Dickinson Dees 
acknowledged in December, some 4 months after they had raised the issue and 
notwithstanding that the Council had requested sight of their legal Opinion in 
October, that they were still not themselves in receipt of a written Opinion from their 
own Counsel.  No subsequent correspondence, with the exception of State Aid, has 
been received on those issues highlighted in paragraph 2.4 above following the 
Council’s response.  The Section 106 Agreement only awaits engrossment.   

 
2.7  On the 26th Nov 2012 Dickinson Dees expressed the views of their client (Mr 

Gordon Brown) on a new matter with the Council in correspondence concerning the 
announcement that Aer Lingus Regional/Aer Arann is ceasing operations from 
Waterford Airport.  On the 21st December they also said they were considering the 
implications (if any) of the recently enacted Civil Aviation Act 2012.  In addition Mr 
Brown has himself written to the Council concerning the change in market 
conditions/performance of the Stobart Group on the stock market. 

 
a) Aer Arann 

 
2.8 In an e-mail received on the 19th November and letter dated the 26th November 

2012 the occupier of Oakfield House (Mr D Ransley) raised a number of queries in 
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the light of a press article and statement explaining that Air Lingus Regional is to 
discontinue their London Luton, Southend and Manchester services from Waterford 
Airport.  The Council responded in a letter dated the 17th December – see attached. 

 
2.9 In a letter also dated the 26th November, Dickinson Dees wrote to the Council 

expanding upon the issues raised by Mr Ransley by stating, amongst other things, 
that: 

 
i. Previous letters from York Aviation, on behalf of Mr Brown, were submitted to 

the Council in which the poor performance of Aer Arann was highlighted with 
regard to routes to Southend Airport and in particular the route between 
Southend and Waterford Airport.  The available evidence suggested the 
services provided by Aer Arann were vulnerable to cancellation, an example 
being Aer Arann ceasing to operate the route between Southend and 
Galway.  Having identified the vulnerability of such services, it was 
considered highly likely that any service proposed to or from Carlisle Airport 
would suffer a similar fate; 

 
ii. paragraphs 1.101 to 1.110 of the Committee Report set out the concerns 

regarding the viability of services – para. 1.110 records that Alan Stratford 
Associates believe that commercial air passenger services from Carlisle 
would be of borderline financial viability for Aer Arann or any other operator; 

 
iii. in the presentation to the Committee the applicant and its consultant (Mott 

MacDonald) placed particular emphasis on the prospect of services to and 
from Carlisle being operated by Aer Arann, citing Southend Airport as a 
precedent.  This appears to have been influential in persuading the 
Committee to grant permission in the expectation at least of some level of 
commercial air services.  In particular, claims were made in the Business 
Case submitted by the applicant that services from Southend and Luton had 
stimulated the market compared to the position when Aer Arann was 
operating only from Luton.  In fact passenger numbers carried between 
Southend and Luton combined were less than were previously carried when 
all services operated to Luton alone; 

 
iv. The recent announcement made by Waterford Airport confirms that all 

operations by Aer Arann from Waterford Airport (including routes to 
Southend, Luton and Manchester) will cease.  In the 12 months at the end of 
October 2012, passengers carried on the Waterford based aircraft across all 
three routes were 66,756 according to the Civil Aviation Authority airports 
statistics.  This confirms the assessment carried out by York Aviation (letter 
dated 12.06.12) that operating at the levels of demand likely to be attracted 
to use services to and from Carlisle will not be viable if operations from 
Waterford were not viable for the airline.  If the 66,756 passengers carried by 
Aer Arann  on the Waterford routes were insufficient to sustain those routes, 
on the Council’s own consultant’s calculations, passenger numbers flying 
from Carlisle will not be able to sustain the proposed routes even in the long 
term; 
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v. The cessation of services between Southend and both Galway and 
Waterford demonstrates that Aer Arann, which now flies solely as Aer Lingus 
Regional, is clearly not bound to operate routes which are not viable, even 
where those routes include an airport owned by a shareholder in Aer Arann, 
the Stobart Group.  This must detract from the evidence provided by the 
applicant and Aer Arann to the local planning authority; 

 
vi. The Council has the power to revisit a resolution before the formal grant of 

planning permission if new information of material relevance is drawn to its 
attention, or where there is a material change in circumstances.  A local 
authority has a duty to consider whether it should revisit a resolution in such 
circumstances.  The new information regarding Aer Arann is something 
which the Council must take into account before it moves to grant planning 
permission.   

 
2.10 The applicant has responded by explaining that new improved road links to Dublin 

were put in place from September 2010 and this, coupled with the relatively poor 
economic environment in Ireland, led Aer Arann to review the operations of 
Waterford as a base generally, not just one route in isolation.  It was decided to 
cease the Southend route and others as a result of a generally declining market.  
The applicant fails to see how the closure of a particular route has any material 
bearing on the proposed routes from Carlisle Airport or the decision made by the 
Council at the 3rd August 2012 Committee Meeting. 

 
2.11 No doubt Members will recall the presentations made on behalf of the applicant 

during the Meeting on the 3rd August 2012 which referred to Southend Airport.  In 
Officers’ view, and for the avoidance of any doubt, it should not be inferred that the 
applicant’s present development of Southend would be replicated at Carlisle.  The 
news about Aer Arann/Aer Lingus Regional ceasing services from Waterford Airport 
underlines the danger of drawing parallels.  It was partly out of recognition of such 
that the recommendation to Members was very much on balance. 

 
2.12 However, the situation regarding Waterford Airport is not seen as representing a 

fundamental change in circumstances concerning Carlisle Airport.  The difference of 
views in the forecasts between the various aviation consultants involved, and the 
difficulties in making forecasts have previously been acknowledged.  When 
assessing the proposal it is still the case that it will at least achieve runway renewal; 
would keep the Airport open when (if planning permission was refused) it could 
potentially close the day after; and the Council’s independent consultant 
acknowledges that, in the short/medium term, scheduled services to Dublin and 
Southend could be profitable albeit of borderline financial viability. 

 
2.13   As an aside, letters from Dickinson Dees dated the 26th November 2012 and 11th 

January 2013 also sought clarification on a number of other points associated with 
procedure (namely, the new information should be put before the Committee, and 
they should be afforded the right to make oral representations to the Committee), 
and the disclosure/drafting of the Section 106 Agreement with regard to: how the 
Council intends to define “viability”; the methodology for assessment of viability; and 
what threshold or measure of viability will the Council adopt in the enforcement of 



 
 
7 

 

this obligation.  The City Council responded to these latter queries in letters dated 
the 17th December and 14th January – see attached.  

 
b) Market Conditions 

 
2.14 In a letter dated the 14th December, Mr Brown sought to remind the Council of the 

realities of micro-economics in that customers seek best value and investors seek 
maximum returns commensurate with levels of perceived risk.  The Stobart Group 
went to the markets with a bond issue in November 2012 that was later withdrawn.  
The rate of return offered to bond purchasers was 5.5%, and subsequently there 
has been a further fall in the share price.  The business plan submitted by the 
applicant in June 2012 stated that the proposed distribution centre and stated 
airside works would be financed by borrowing at LIBOR plus 3% (assumed to be 
4% overall) and equity at a cost of 6p per share. 

 
2.15 Mr Brown goes on to highlight two points.  Firstly, that goods and services are 

provided by freely interacting forces of supply and demand that are out-with the 
scope of any planning agreement.  Secondly, the assumptions made by the 
applicant in its submissions in June 2012 appear to be seriously flawed and it is 
difficult to see how the Council can justify placing any weight upon them.  Mr Brown 
considers that the balance has shifted further away from the applicant.    

 
2.16 The applicant has responded to the letter from Mr Brown by explaining that the 

recent planned Bond Issue and the Stobart Group Share Price have nothing at all to 
do with their planning application. The raising of funds under the Bond Issue was 
only one of several options open to the Group and in any event was not linked to 
the funding of Carlisle Airport.  The fact that they would have been paying 5.5% 
interest on the Retail Bond (had it been successful) was higher when compared to 
the 4% rate quoted in their Business Plan are not connected in any way. For the 
debt element of funding to do with Carlisle Airport they would raise a separate 
facility of £10m, probably from a Bank - 3 month LIBOR rates have actually fallen to 
around 0.5% today, so if a 3.0% margin was assumed again, the interest costs at 
3.5% would actually be less than the submitted Business Plan.  

 
2.17 The applicant therefore suggests that Mr Brown is actually incorrect in his assertion 

that debt costs associated with the Carlisle Airport plans have risen since the 
recommendation in July 2011 – it is considered that these costs have fallen, making 
the scheme even more viable. 

    
2.18 When assessing this issue there is an evident difference of opinion between parties.  

Nevertheless, it is considered that the intricacies of the stock market do not have a 
material bearing on the main planning issues.  

 
c)  Civil Aviation Act 2012 

 
2.19 As mentioned above, Dickinson Dees in their letter dated the 21st December stated 

that they were considering the implications, if any, of the Civil Aviation Act 2012 
which has just received Royal Assent.  The applicant believes this to be a non-issue 
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as far as the plans for Carlisle are concerned.  This is because the Act is primarily 
about how responsibilities currently undertaken by the Department for Transport 
(DfT) will migrate to the Civil Aviation Authority over time, i.e. - bringing forward the 
necessary legislation to transfer the delivery of the regulatory and compliance 
functions away from the DfT.  The Act seeks to regulate “dominant airports” but it 
has not been suggested that the “market power” test is met in respect of Carlisle 
Airport. 

 
2.20 It is not considered that the Act raises material issues. 
 
 
3. CONCLUSION 
 
3.1 The paragraphs above show that all the points mentioned in the Council’s resolution 

of the 3rd August have now been satisfactorily addressed.  Officers’ 
recommendation remains as before. 

 
3.2 In overall terms, and as previously stated, Members need to be aware of the risks 

associated with the proposal, namely: 
 

i. If not economically viable the Airport is likely to close; 
 

ii. even with permission there is no incentive to promote the Airport for 
passenger movements/air freight if it is not particularly profitable to do so; 

 
iii. if the airport is not viable there may be further applications for enabling 

development ; and 
 

iv. if the airport is not viable, the grant of permission could result simply in an 
HGV distribution centre in the countryside.  

 
3.3 However, it is still the case that the proposal will at least renew the runway (through 

the use of a planning condition preventing occupation of the freight distribution 
centre until the works have been completed) and keep the Airport open when, if 
planning permission was refused, it could potentially close the day after.  
Furthermore, the Council’s independent aviation consultant has acknowledged that, 
in the short/medium term, scheduled services to Dublin and Southend could be 
profitable albeit of borderline financial viability.           

 
4. RECOMMENDATIONS 
 
4.1 Very much on balance, and having taken account of the new information, the 

proposal is still recommended for approval subject to the engrossment of the 
Section 106 Agreement, and imposition of the relevant conditions. 

 
5. IMPLICATIONS 

• Staffing/Resources – The work in preparation of this report has been resourced 
from planning and legal staff with additional external advice as necessary. 
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• Financial – Throughout consideration of this application additional financial 
resources have been allocated to ensure due consideration of all the issues 
raised.  

 
• Legal – Legal advice has been taken into account in preparation of this report. 
 
• Corporate – This application relates to economic development the delivery of 

which will contribute towards the local economy. 
 
• Risk Management – The risks are outlined in the report. 
 
• Equality and Disability – None. 
 
• Environmental – These issues were assessed when the application was 

considered by the Committee at its Meeting on the 3rd August 2012. 
 
• Crime and Disorder – None. 
 
• Impact on Customers – 

Impact assessments 
 
Does the change have an impact on the following? 

 
 

Equality Impact Screening 
 

Impact Yes/No? 
Is the impact 
positive or 
negative? 

 
Does the policy/service impact on the 
following? 

  

Age No  
Disability No  
Race No  
Gender/ Transgender No  
Sexual Orientation No  
Religion or belief No  
Human Rights Yes  
Health inequalities No  
Rurality Yes  

 
If you consider there is either no impact or no negative impact, please give reasons: 
The impacts on Human Rights and rurality were taken into account when the application was 
considered at the Meeting on the 3rd August 2012. 
.......................................................................................................................................................
.......................................................................................................................................................
....................................................................................................................................................... 
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DATE OF PLANNING OBLIGATION BY AGREEMENT 2013 

PARTIES 

(1) THE COUNCIL OF THE CITY OF CARLISLE of Civic Centre Carlisle CA3 8QG (the 
“Council”) 

(2) CUMBRIA COUNTY COUNCIL of the Courts Carlisle Cumbria CA3 8NA   (the 
“County Council”) 

(3) STOBART AIR LIMITED (Company Number 4185647) whose registered office is at 
Stretton Green Distribution Park Langford Way Appleton Warrington Cheshire WA4 
4TZ (the “Owner”) 

(4) PRUDENTIAL TRUSTEE COMPANY LIMITED (Company Number 1863305) of  
Laurence Pountney Hill London EC4R 0HH (the “Mortgagee”) 

INTRODUCTION 

A Words and phrases used in this Deed are defined in Clause 1.1. 

B The Owner has the benefit of the Lease. 

C The Mortgagee has the benefit of a legal charge over the Land dated 28 May 2010 
and is a party to this Deed in order to give its consent to binding its interest in the 
Land with the obligations in this Deed on terms set out herein. 

D The Council is the local planning authority for the purposes of Part I of the Act for the 
area within which the Land is situated and the person who is entitled to enforce the 
obligations contained in this Agreement. 

E The County Council is the local highway authority for the purposes of the Highways 
Act 1980 for the area within which the Land is situated. 

F On 16 December 2010 the Planning Application was submitted to the Council on 
behalf of the Owner. 

G The Council has resolved to grant the Planning Permission subject to the completion 
of this Deed and is satisfied that but for the provision of the planning obligations 
under this Deed the Planning Permission would not be acceptable in planning terms 
and this planning obligation is therefore required to meet the requirements of 
Regulation 122 of the Community Infrastructure Levy Regulations 2010.   

IT IS AGREED THAT: 

1 OPERATIVE PROVISIONS INTERPRETATION 

1.1 In this Deed where the context so admits the following expressions shall have the 
following meanings: 

"Act" means the Town and Country Planning Act 1990 as amended. 

"Airport" means Carlisle Lake District Airport comprising part of the Land. 
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“Airport Facilities” means those facilities and services required to operate the 
Airport in accordance with the Civil Aviation Authority Public Licence. 

“Civil Aviation Authority Public Licence” means the public aerodrome licence with 
No.P855 issued by the Civil Aviation Authority on 27 September 2011 or such other 
superseding licence as may be issued by the Civil Aviation Authority (or its successor 
body, as the case may be, from time to time) to the Owner or such other operator of 
the Airport from time to time. 

"Commencement of Development" means the date when a material operation is 
carried out in respect of the Development within the meaning of Section 56 of the Act 
PROVIDED THAT for the purposes of this Deed none of the following operations 
shall constitute a material operation: 

(a) works of demolition; 

(b) site clearance and de-vegetation; 

(c) environmental (including archaeological) investigation; 

(d) ground investigation or site survey works; 

(e) remediation; 

(f) laying of services or service media; 

(g) erection of boundary fencing or hoardings; 

(h) erection of site offices;  

(i) erection of contractors’ work compound; and 

(j) scraping and levelling of the site (not including the exportation/removal from 
site nor importation of any earth or ground material).  

and "Commence Development" shall be construed accordingly. 

"Council" means the Council of the City of Carlisle or such successor body from 
time to time. 

"County Council" means Cumbria County Council or such successor body from 
time to time. 

"Deed" means this Deed of Agreement. 

"Development" means the development authorised by the Planning Permission. 

“Economic Viable Operation” means Operation of the Airport by the Owner or any 
other reasonably competent operator with control of the Land in a manner that is 
economically viable which shall be determined with reference to the actual, potential 
and/or theoretical rental income received from the Development in accordance with 
the information to be provided as part of a Viability Assessment pursuant to Clause 
5.6.  For the avoidance of any doubt, any theoretical and/or potential rental income 
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as part of a Viability Assessment shall be taken into account notwithstanding whether 
actual rental income is, is not or will be received by the Owner.  For the avoidance of 
further doubt, the meaning of and matters that are material to the meaning of this 
term for the purposes of Clause 5.6(a) shall in the absence of agreement between 
the Owner and the Council be determined by an expert appointed pursuant to Clause 
8.13 of this Deed.  

“Fund Period” means the period of 5 years from Occupation. 

"Habitat Contribution" means the sum of £100,000 as a contribution towards the 
cost of provision and/or maintenance of a Habitat Scheme. 

"Habitat Scheme" means an off-site habitat scheme to be determined by the 
Council to deliver one or more projects benefitting breeding waders or other birds 
within the County of Cumbria together with a programme for its implementation. 

"Land" means all that land comprising of the Development shown for identification 
purposes edged in red on the Plan. 

"Lease" means the lease of the Land granted by the Council on 31 May 2001 for a 
term expiring on 31 May 2151 as registered at HM Land Registry on 12 June 2001 
under title number CU166618 (including  all amendments modifications or variations 
of it). 

“Mortgagee" means Prudential Trustee Company Limited or any successor in title. 

“Monitoring and Surveying Costs Contribution” means the sum of five (5) 
instalments of £2,725 payable annually in accordance with the terms of this Deed as 
a contribution to the costs of the County Council: 

(a) monitoring the implementation and maintenance of the Travel Plan by the 
Travel Plan Co-ordinator; and  

(b) undertaking field survey work including car park accumulation and occupancy 
surveys, airport passenger modal split observations, shuttle bus and 
occupancy checks to validate the annual monitoring report that will be 
provided by the Airport operator to demonstrate the effectiveness of the 
Travel Plan in delivering the targets set out in the Travel Plan (“Field Survey 
Work”).   

“Non-Commercial Purposes” means aviation activities other than scheduled 
passenger or scheduled freight operations, including but not restricted to air taxi, 
flying school, recreational, maintenance, testing, training, emergency, life-saving, 
military, intelligence service, survey/aerial photography, private/business, delayed 
scheduled flights, government, Heads of State, medical related or diverted flights. 

"Occupation" means the first day that the Development is occupied for purposes 
authorised by the Planning Permission which, shall (where the context in which this 
term is referred to elsewhere in this Deed is relevant) include the use of the raised 
and re-profiled runway comprising part of the Development but shall otherwise in 
generality exclude fitting-out, security and decoration and "Occupy” and 
"Occupied" shall be construed accordingly.  
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"Operate" means the use of the Airport for the processing of air transport 
passengers and/or Non-Commercial Purposes and “Operation” shall be construed 
accordingly.  

"Owner" means Stobart Air Limited or its successor in title. 

"Parties" means the parties to this Deed and their respective successors in title or 
any person deriving title under them. 

"Plan" means the plan which is attached to this Deed. 

"Planning Application" means the application for full planning permission for the 
erection of a distribution centre (inclusive of air freight and road haulage, Integrated 
+3 Centigrade Chiller chamber, +12 Centigrade Chiller Chamber, workshop and 
offices) (use classes B1 and B8), gatehouse, canteen/welfare facilities, landscaping 
new access, parking and other infrastructure works (such as auxiliary fire station, fire 
sprinkler system and electrical substation) and raised and re-profiled runway 07/25 
as submitted to the Council on 16 December 2010 and allocated reference number 
10/1116. 

"Planning Permission" means planning permission for the Development granted by 
the Council pursuant to the Planning Application. 

"Shuttle Bus Service" means a shuttle/transfer service (including but not limited to 
a mini-bus) at appropriate times of the day linked to flight arrival and departure times 
to transfer passengers of the Airport to and from the Airport and Carlisle City Centre 
to complement any existing public bus services which are in operation from time to 
time. 

"Travel Plan" means the travel plan in respect of the Development prepared and 
submitted by the Owner as part of the Planning Application and approved by the 
Council as part of the Planning Permission and required to be implemented pursuant 
to a planning condition of the Planning Permission. 

“Travel Plan Bond” means a form of bond to be procured by the Owner for the 
benefit of the County Council in a form to the reasonable satisfaction of the County 
Council from a bondsman the identity of which is to be first approved by the County 
Council (acting reasonably) for the Travel Plan Fund Amount enforceable by the 
County Council for the purposes identified in Clause 7.  

“Travel Plan Fund Amount” means the sum of One hundred and Eighty Nine 
Thousand Three hundred and Ninety Three Pounds and Seventy Five Pence 
(£189,393.75) calculated as the total of the cost to the County Council of purchasing 
annual North West Mega-rider Gold tickets for 10% (representing the target modal 
shift required as an output of the Travel Plan) of direct employees at the Airport for 
five (5) years plus 5% representing administration costs.  

"Travel Plan Co-ordinator" means the travel plan co-ordinator appointed by the 
Owner for the purposes of implementing and maintaining the aims and objectives of 
the Travel Plan as set out therein and undertaking the role of Travel Plan Co-
ordinator as described therein. 
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“Viability Assessment” means a financial appraisal of the Airport, undertaken at the 
expense of the Owner, in accordance with the provisions of Clause 5.6(a) for the 
purposes of demonstrating whether the Airport is capable of Operating as an 
Economic Viable Operation. The appraisal shall be treated in complete confidence by 
the Council and will not be made publicly available. 

1.2 Words in this Deed importing the singular meaning shall where the context so admits 
include plural meaning and vice versa. 

1.3 Words in this Deed of the masculine gender shall include the feminine and neuter 
genders and vice versa and whether denoting natural persons shall include 
corporations and vice versa. 

1.4 Any reference to any enactment regulation order or Government guidance includes 
any statutory modification or re-enactment thereof or any replacement guidance (as 
the case may be) for the time being in force. 

1.5 References to any Recital Clause Schedule or Paragraph (or any part of them) shall 
unless the context otherwise requires be references to a recital clause schedule or 
paragraph (or any part of them) of this Deed. 

1.6 Headings are for ease of reference only and are not intended to be construed as part 
of this Deed.  

1.7 References in this Deed to the Owner and the Mortgagee shall include or constitute 
reference to any successor in title to their respective interests in the Land. 

1.8 References in this Deed to the Council shall include any successor to its functions as 
the local planning authority for the area within which the Land is situated and 
anybody to which all or part of the functions of the Council may lawfully have been 
transferred. 

2 STATUTORY PROVISIONS 

This Deed is entered into pursuant to Section 106 of the Act and all other enabling 
powers and is a planning obligation for the purposes of that section with intent to bind 
the Land (and each and every part of it) subject to the provisions of Clause 3 (as to 
conditionality) Clause 8.2 (circumstances in which the Deed shall fall away) and 
Clause 8.3 (release upon parting with interest) and the Deed is intended to be 
enforceable by the Council as such. 

3 CONDITIONALITY 

3.1 Save for sub-Clauses 5.1(a) and Clauses 4 and 8 of this Deed all of which shall take 
effect upon completion of this Deed, this Deed shall not take effect unless and until: 

(a) the Planning Permission has been granted; and 

(b) Commencement of Development. 

4 COSTS OF THIS AGREEMENT 

4.1 Upon completion of this Agreement the Owner is to pay forthwith to the Council: 
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4.1.1 its reasonable and proper legal costs in connection with the preparation, negotiation 
and completion of this Agreement in the sum of £ [8,300]; and 

4.1.2 the sum of £300 for the Council’s reasonable costs of processing of the Agreement. 

4.2 Upon completion of this Agreement the Owner is to pay to the County Council the 
sum of £750 representing the County Council’s reasonable and proper legal costs in 
connection with the negotiation and completion of this Agreement.  

5 THE OWNER'S OBLIGATIONS 

The Owner covenants with the Council and County Council (as appropriate) as 
follows:  

5.1 Triggers 

(a) To provide the Council and County Council with no more than seven (7) days' 
notice in writing of the Commencement of Development having occurred; and 

(b) To provide the Council and County Council with no less than seven (7) days' 
prior written notice of Occupation. 

5.2 Travel Plan 

(a) Without prejudice to the generality of the requirement of any planning 
condition of the Planning Permission, within six (6) months of Occupation of 
the Development to submit to the County Council for approval an updated 
Travel Plan which shall incorporate any measures identified from staff 
surveys (to encourage more sustainable transport modes) pursuant to the 
actions to be undertaken by Travel Plan Co-ordinator under the Travel Plan 
and thereafter to implement the approved Travel Plan thereafter for the 
operational life of the Development; 

(b) To pay to the County Council the Monitoring and Surveying Costs 
Contribution on each of the following dates: 

(i) On or prior to Occupation; and 

(ii) The 1st, 2nd, 3rd and 4th anniversaries of Occupation. 

(c) Not to Commence Development until a notice has been served on the County 
Council by the Owner to confirm whether the Owner intends to procure a 
Travel Plan Bond or to pay the Travel Plan Fund Amount (in lieu of a Travel 
Plan Bond) prior to Occupation.  

(d) In the event that the Owner elects to procure a Travel Plan Bond, the Owner 
will not Commence Development until the Travel Plan Bond is secured and is 
in place for the benefit of the County Council. For the avoidance of doubt the 
Travel Plan Bond will remain in place until the County Council has assessed 
whether or not the Owner has met its targets in the Travel Plan after 5 years 
in Occupation and has notified the Owner of the level of funds which need to 
be drawn down from the Travel Plan Bond (if any) relative to the extent to 
which relevant targets are not met. This assessment will be undertaken by the 
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County Council as soon as reasonably practicable at the expiry of the Fund 
Period.  

(e) In the event that the Owner elects to pay the Travel Plan Fund Amount to the 
County Council or the Owner is unable to procure a Travel Plan Bond in a 
form acceptable to the County Council (acting reasonably) before the 
Commencement of Development, the Owner shall not be required to procure 
a Travel Plan Bond and will not Occupy the Development until the Travel Plan 
Fund Amount has been paid to the County Council.   

5.3 Travel Plan Co-ordinator 

(a) Not to Occupy the Development until a person or organisation with 
experience of travel plans has been appointed to act as the Travel Plan Co-
ordinator for the duration of the operational life of the Development; 

(b) The Travel Plan Co-ordinator shall provide to the County Council an annual 
report of the findings and outcomes of the implementation of the Travel Plan 
on not less than 5 years from Occupation on each anniversary of Occupation.  
  

5.4 Shuttle Bus Service 

(a) To operate the Shuttle Bus Service for as long as the Airport is in Operation 
during hours to be first agreed by the County Council taking into account any 
comments made by the Travel Plan Co-ordinator unless or until;  

(i) The Shuttle Bus Service is deemed by the County Council (acting 
reasonably) taking into account any comments made by Travel Plan 
Co-ordinator to be no longer viable pursuant to a review in accordance 
with Clause 5.4(d); or 

(ii) An alternative bus service provided by a commercial bus operator is 
secured to the reasonable satisfaction of the County Council taking 
into account any comments made by the Travel Plan Co-ordinator. 

(b) Prior to Occupation by commercial air traffic passengers, to agree the hours 
of operation of the Shuttle Bus Service (to be reviewed from time to time 
under Clause 5.4.(d) below) with the County Council taking into account any 
comments made by the Travel Plan Co-ordinator. 

(c) To procure that the Travel Plan Co-ordinator reviews the operation of the 
Shuttle Bus Service within 2 months of the anniversary of first Occupation by 
commercial air traffic passengers and taking into account any comments 
made by the Travel Plan Co-ordinator thereafter. 

(d) To procure that the Travel Plan Co-ordinator reviews and determines the 
frequency and duration of the Shuttle Bus Service having regard to operations 
at the Airport and the viability of the Shuttle Bus Service (defined as meeting 
a threshold of an average (mean) patronage of 5 per journey over the period 
of assessment to be considered from time to time. 
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(e) To provide details of the Shuttle Bus Service and other public transport 
information to users and visitors to the Airport in a form and in a medium to be 
first approved by the County Council taking into account any comments made 
by the Travel Plan Co-ordinator as may be varied from time to time with the 
approval of the County Council. 

(f) To use reasonable endeavours to secure the diversion of a service and/or 
introduction of a new service from a commercial bus operators to serve the 
Airport and if such service is sufficient to the satisfaction of the County 
Council taking into account any comments made by the Travel Plan Co-
ordinator to be entitled to discontinue the Shuttle Bus in accordance with 
Clause 5.4(a)(ii) above. 

(g) For the avoidance of doubt the Shuttle Bus Service shall only be discontinued 
while any commercial bus service is in operation. In the event that a 
commercial bus service is withdrawn, the Shuttle Bus Service will be re-
instated.  

5.5 Habitat Scheme 

(a) To pay to the Council the Habitat Contribution on or prior to the date, 
whichever is the earlier of;  

(i) Occupation;  or  

(ii) The expiration of 14 days from receipt of written notice from the 
Council to the Owner that it requires the Habitat Contribution 
imminently to secure the transfer of land in pursuance of the purposes 
in Clause 6.1(b).    

5.6 Keeping Open the Airport 

(a) To Operate the Airport in compliance with and to maintain at all times a Civil 
Aviation Authority Public Licence unless it is demonstrated to the satisfaction 
of the Council, as local planning authority (acting reasonably), through the 
submission of a Viability Assessment that the provision and operation of such 
Airport Facilities for Non-Commercial Purposes (as a minimum provision and 
operation) results in the Airport being not capable of Economic Viable 
Operation. 

(b) Any Viability Assessment submitted to the Council for its consideration in 
accordance with the provisions of clause 5.6(a) shall include, as a minimum, 
the information and follow the methodology set out in Schedule 1 together 
with all such other information reasonably requested by the Council. 

(c) Any Viability Assessment submitted to the Council in accordance with clause 
5.6(a) shall be subject to independent audit at the expense of the Owner and 
the independent auditor shall provide advice to the Council to assist in its 
consideration of the Viability Assessment.  

6 THE COUNCIL'S OBLIGATIONS 

6.1 The Council covenants with the Owner as follows: 
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(a) The Council may at its election provide some or all of the Habitat Contribution 
to one or more recognised nature conservation organisations with 
ornithological enhancement objectives but only on the basis that the use of 
the Habitat Contribution is subject to the terms of this Clause 6.1; 

(b) Not to use the Habitat Contribution (or any part of it) otherwise than towards 
the provision (including acquisition, if necessary) and management of a 
habitat for breeding waders or other birds; 

(c) Upon receipt of a written request from the Owner to provide the Owner with 
an account identifying how the Habitat Contribution (or any part of it) has 
been spent; 

(d) To return to the person who makes the Habitat Contribution any part of the 
Habitat Contribution not expended in accordance with this Deed within five (5) 
years of the date on which the Habitat Contribution was received by the 
Council together with accrued interest on that part of the unspent Habitat 
Contribution at the Public Works Loan Board New Maturity 1 Year rate. 

7 THE COUNTY COUNCIL’S OBLIGATIONS 

7.1 The County Council covenants with the Owner as follows:  

(a) Not to use the Monitoring and Surveying Costs Contribution (or any part of it) 
otherwise than towards the purposes of monitoring the implementation and 
maintenance of the Travel Plan by the Travel Plan Co-ordinator and carrying 
out of the Field Survey Work; 

(b) Upon receipt of a written request from the Owner to provide the Owner with 
an account identifying how the Monitoring and Surveying Costs Contribution 
(or any part of it) has been spent; 

(c) To appoint and thereafter maintain the appointment of a suitable 
representative of the County Council to engage with the Travel Plan Co-
ordinator as required by the terms of this Deed and to consider approvals 
required pursuant to the obligations upon the Owner in Clauses 5.2 (a) and 
(c) and Clause 5.4.  

(d) To use and/or exercise the Travel Plan Fund only for the purpose of  
implementing measures in the area affected by the Development to mitigate 
the impact of the Owner’s failure to meet the target modal shift as set out in 
the Travel Plan.  

(e) If the Owner has provided a Travel Plan Bond, upon the expiration of the 
Fund Period, the County Council will as soon as reasonably practicable 
assess whether or not the Owner has met its Travel Plan targets and will 
confirm this in writing to the Owner. Upon receipt of this confirmation, if the 
Travel Plan targets have been met in full, the Travel Plan Bond will terminate. 
If the Travel Plan targets have not been met in part or whole, the County 
Council will be entitled to (on demand) and no later than 3 months (after 
notifying the Owner that it has not met some or all of the Travel Plan targets) 
draw down the level of funds which the County Council will be entitled to 
receive to mitigate the impact of the Owners failure to meet the Travel Plan 
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targets and the Travel Bond shall then terminate. For the avoidance of doubt 
the County Council is entitled to draw down a sum equivalent of one per cent 
(1%) of the Travel Plan Fund Amount for every point one of a percent (0.1%) 
shortfall in the said 10% Travel Plan target.  

(f) If the Owner has paid the Travel Plan Fund Amount to the County Council: 

(i) at the end of the Fund Period, the County Council will as soon as 
reasonably practicable assess whether or not the Owner has met its 
Travel Plan targets and will confirm this in writing to the Owner. If the 
Travel Plan targets have been met in full, the County Council will 
return the Travel Plan Fund Amount to the Owner as soon as 
reasonably practicable and no later than 3 months (after notifying the 
Owner that it has met all of the Travel Plan targets). If the Travel Plan 
targets have not been met in part or whole, the County Council will 
return any sums due to the Owner as soon as reasonably practicable 
and no later than 3 months (after notifying the Owner that it has not 
met some or all of the Travel Plan targets) and will retain the 
remainder to mitigate the impact of the Owners failure to meet the 
Travel Plan targets. For the avoidance of doubt the County Council is 
entitled to retain a sum equivalent of one per cent (1%) of the Travel 
Plan Fund Amount for every point one of a percent (0.1%) shortfall in 
the said 10% Travel Plan target.   

(ii) on the expiry of 10 years from the date of Occupation, the Council will 
return any unexpended element of the Travel Plan Fund Amount 
(which it has retained in accordance with clause 7.1(f)(i)) together with 
any interest accrued to the Owner.  

(g) Upon receipt of a written request from the Owner to provide the Owner with 
an account and/or details identifying how the Travel Plan Fund Amount (or 
any part of it) has been spent or required to be performed. 

 

8 AGREEMENTS AND DECLARATIONS 

8.1 Registration as Local Land Charge 

This Deed shall be registered in the Council's register of local land charges for the 
purposes of the Local Land Charges Act 1975. 

8.2 Lapse 

(a) This Deed shall lapse and its obligations shall cease to have effect in any of 
the following circumstances: 

(i) if the Planning Permission shall be revoked, quashed or modified 
other than at the request of the Owner; or 

(ii) if the Planning Permission shall lapse before the Commencement of 
Development. 
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8.3 Release 

(a) Any person (including without limitation the Owner and the Mortgagee) shall 
upon parting: 

(i) with its interest in any part of the Land be released from all obligations 
and duties under the terms of this Deed in so far as they relate to or 
are binding on that part of the Land; and 

(ii) with the entirety of its interest in the Land be released from all 
liabilities whatsoever under the terms of this Deed 

(b) The releases provided for in sub-Clause 8.3(a) shall not apply to any prior or 
existing breach of this Deed as at the date of disposal. 

8.4 Discharge by Performance 

Upon the performance discharge or other fulfilment of the obligations (or any of them) 
under the terms of this Deed such covenant obligation or obligations shall absolutely 
cease and determine save in respect of any antecedent breach. 

8.5 Future Development 

Nothing in this Deed shall prohibit or limit the right to develop the Land (or any part of 
it) in accordance with a planning permission (other than the Planning Permission) 
granted (whether or not on appeal or pursuant to the Order) after the date of this 
Deed. 

8.6 Change in Ownership 

The Owner agrees to provide the Council with written notice of any change in 
ownership of its interest in the Land that occurs before all the obligations contained 
within this Deed have been discharged within seven (7) days of any such change 
occurring PROVIDED THAT such notice shall include details of the transferee's full 
name and registered office (if a company or usual address if not) together with a plan 
identifying the relevant area of the Land or area of occupation (as the case may be). 

8.7 Notices 

Any notice to be given to any party pursuant to the terms of this Deed shall be 
deemed to be sufficiently served if delivered personally or sent recorded delivery 
service or by facsimile to the following officials or people at the respective addresses 
specified unless otherwise directed in writing by the recipient party: 

In respect of the Council  
Civic Centre 
Carlisle 
CA3 8AG 
(marked for the attention of The Director of Economic Development) 

In respect of the Owner 
Stretton Green Distribution Park 
Langford Way 
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Appleton 
Warrington 
Cheshire WA4 4TZ 
(marked for the attention of the Company Secretary) 

In respect of the Mortgagee  
 Laurence Pountney Hill,  
London EC4R 0HH  
Attention: Tony Petrou  
Facsimile: 020 7548 3883 

In respect of the County Council 

The Courts 
Carlisle 
CA3 8LZ 
 

8.8 Interest 

If any payment due under this Deed is paid late interest shall be payable from the 
date payment is due to the date of payment at the Public Works Loan Board New 
Maturity 1 Year rate. 

8.9 Contracts (Rights of Third Parties) Act 1999 

(a) Unless the right of enforcement is expressly granted it is not intended that a 
third party should have the right to enforce a provision of this Deed pursuant 
to the Contracts (Rights of Third Parties) Act 1999; 

(b) This Deed may be rescinded or varied without the consent of a third party to 
whom an express right to enforce any of its terms has been provided. 

8.10 Land Ownership 

Nothing in this Deed shall require the performance by the Owner of any obligation on 
over or under land which is not within the ownership or control of the Owner unless 
the said land shall comprise public highway. 

8.11 Perpetuities 

For the purpose of such part of this Deed as may be subject to the law against 
perpetuity this Deed shall remain in force for the period of eighty (80) years from the 
date of this Deed or (if sooner) for so long as any of the covenants conditions or 
obligations set out in this Deed may not have been performed. 

8.12 Consents and Approvals 

Where any consent approval or expression of satisfaction is required to be given 
under the terms of this Deed then it shall not be unreasonably withheld or delayed. 

8.13 Dispute Resolution 
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(a) If agreement cannot be reached on any matters contained in or referred to in 
this Deed that matter shall be referred and settled by a single expert to be 
nominated by the President of the Royal Institution of Chartered Surveyors on 
the application of any party after notice in writing to the other; 

(b) The person to be appointed pursuant to sub-Clause 8.13(a) shall be a person 
having five (5) years or more post qualification experience of developments of 
the scale and nature of the Development under the terms of an agreement 
similar in nature to this Deed; 

(c) Reference to the expert shall be on terms that determination shall take place 
within ten (10) days of the expert accepting his instructions; 

(d) The expert shall have the power to award the costs of the determination in 
favour of either party at the expense of the other; 

(e) The expert shall be limited in his findings to the proposal put by either party or 
a proposal falling between both of them and shall provide written reasons for 
his decision; 

(f) The findings of the expert shall (other than in the case of a manifest material 
error) be final and binding on the Parties. 

8.14 Mortgagee's Consent 

The Mortgagee agrees to its interest in the Land being subject to the obligations 
contained within this Deed PROVIDED THAT the Mortgagee shall not be liable 
pursuant to this Deed unless and until it enters into possession of the Land (or any 
part of it) as if it were a person deriving title from the Owner to the extent that such 
obligations are outstanding and continue to bind the Land as at the date that the 
Mortgagee exercises its powers . 
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SCHEDULE 1 

CARLISLE AIRPORT VIABILITY ASSESSMENT 
 
Capital Costs         Note   
Airport infrastructure        
Freight Distribution Centre        
 
Total Capital Costs           1 
 
Bank Loan drawndown / Capital Repayments       2 
 
Operating Revenue 
 
Passenger Aviation Revenue          
Commercial Aircraft Landing Fees      
Air Freight income         
Airport Estates Rental Income         
Actual / Theoretical / Potential Freight Distribution Centre Income (having regard to all 
operating revenue forecasts arising from the Development) 
Stand Income From Aircraft Parking     
Aviation Fuel Sales         
Other Landing and Handling Income 
Sundry Income           3 
 
Total Operating Revenue    (A) 
 
Operating Expenditure       
 
Airport Staff Costs            
Airport Overhead Costs          4  
Aviation Fuel Costs          
Shuttle Bus Costs 
Sundry Costs     
 
Total Operating Expenditure  (B)   
 
Add In 
 
Net Revenue accruing to London Southend Airport from operation 
of Carlisle – Southend service   (C)          
Less  
 
Interest associated with Capital Costs (D)       5   
 
Net Cash Flow   (A) – (B) + (C) – (D)         
 
Internal Rate of Return (IRR)         6 
 
 

NOTES TO ACCOMPANY CARLISLE AIRPORT VIABILITY ASSESSMENT 
 
Note 1 
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These are the total costs incurred in carrying out the Airport Infrastructure Works and the 
construction of the Freight Distribution Centre as detailed in the Full Planning Application Ref 
10/1116 
 
Note 2 
 
The Capital Costs will be partly funded by way of a Bank Loan of £10m, with Capital 
Repayments of £1m pa over 10 years 
 
Note 3 
 
This will include income for example from the Airport Café and Electricity / Utility Recharges 
to Airport Tenants 
 
Note 4 
 
This will include for example – Property Costs and Maintenance, Heat and Light, Repairs, 
Insurance etc. 
 
Note 5 
 
This is the Loan Interest associated with the level of debt funding associated with the Capital 
Costs. This is estimated at 4% pa 
 
Note 6 
 
The Internal Rate of Return is calculated by looking at the net cash flow of the project, taking 
into account: 
 

 Total Capital Costs 
 Bank Loan Finance drawndown and Capital Repayments 
 Total Operating Revenue, including Net Revenue accruing to London Southend 

Airport from operation of the Carlisle – Southend Service 
 Total Operating Expenditure including Bank Loan Interest in connection with the 

Bank Loan Finance 
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EXECUTED as a deed, and delivered 
when dated, by affixing the COMMON 
SEAL of THE COUNCIL OF THE 
CITY OF CARLISLE, in the presence 
of: 

Authorised Officer  
Signature : 
Name : 
 

 

 

EXECUTED as a deed, and delivered 
when dated, by affixing the COMMON 
SEAL of CUMBRIA COUNTY 
COUNCIL, in the presence of: 

Authorised Officer  
Signature : 
Name : 
 

 

SIGNED as a deed by STOBART 
AIR LIMITED acting by two directors 
or by one director and the secretary, 
and delivered when dated: 

Director  
Signature : 
Name : 
 

Director/Secretary  
Signature : 
Name : 
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EXECUTED AS A DEED  
By affixing the Common Seal of  
PRUDENTIAL TRUSTEE COMPANY LIMITED  
  
in the presence of:- 
 

Sealing Officer 

Witness Signature : 
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 Governance Directorate 
 
Director of Governance:  M D Lambert  LLB (Hons), MBA. 
Civic Centre Carlisle CA3 8QG  Telephone (01228) 817000 Fax (01228) 817072  
Document Exchange Quote DX 63037 Carlisle  Type talk 18001 01228 817000 

 
Dickinson Dees 
DX 727902 Newcastle upon Tyne 28 
 
 
 
 
By email: antonia.murillo@dickinson-
dees.com 
 
 

 Please ask for: Mark Lambert 
 Direct Line: 01228 817019 
 E-mail: MarkL@carlisle.gov.uk 
 Your ref: FMO/AM2/BRO/0706/00003 
 Our ref: MDL/ 
   
   

14 January 2013 
 
Dear Sirs 
 
Planning Application 10/1116 – Carlisle Airport  

 
We write in response to your letter dated the 11th January. 
 
As you already know from the report to the Committee Meeting on the 3rd August and 
the subsequent resolution the Council seeks (among other things) to ensure that the 
applicant is obliged to keep the airport open unless it can be shown that the airport is no 
longer economically viable. Viability was therefore already defined by reference to 
“economic viability”.  Further, as the report and resolution also made clear, the Council 
wished to ensure that rental income from the distribution centre (whether received or 
not)) should be taken into account when determining the economic viability of the 
airport. The section 106 will therefore define the term economic viability accordingly. 
The Council, unsurprisingly, has given attention to devising an appropriate methodology 
for determining economic viability. We sent you in our letter dated 17th December the 
draft viability assessment methodology which has been under discussion between the 
applicant and the Council. Its then status was clearly stated as “draft”. 
 
 
The draft 106 Agreement as a whole is now at a firmer stage and a hard copy has 
therefore today been made available for inspection at the Civic Centre as well as 
appearing on the Council’s web site.   It will also be a background document 
accompanying the Agenda report to the Committee Meeting on the 25th January.  The 
draft Agreement is as foreshadowed in the report of 3rd August and above.  
 

mailto:antonia.murillo@dickinson-dees.com
mailto:antonia.murillo@dickinson-dees.com


A copy is attached to this response. Although you do not acknowledge this, you and 
your clients have of course been provided with copies of documents throughout the last 
25 months of the current application.  Officers believe that in respect of the draft section 
106 agreement, 11 days is more than adequate notice.  
 
As you acknowledge the application is being placed before the Committee although I 
would emphasise that this is purely on a precautionary basis:  officers do not believe 
that the additional material will lead to a change of view by Members.   
 
We do not agree that the new matters are particularly complex. 
 
We have already made our position clear that officers do not presently believe it is 
appropriate to permit further oral representations because views on the issues have 
already been set out by all of the respective parties in written 
correspondence/documentation.  Ultimately, however, the procedure will be a matter for 
Councillors on the day. 
 
You have asked for this application to be taken back to committee; self-evidently you 
are well aware of the issues raised by your client; and are also well aware of the 
resolution of the Committee at its Meeting on the 3rd August.  Together those are the 
matters which will be addressed in the officers’ report. The report will be available on 
Wednesday. We believe that this will give more than adequate time for consideration.  
  
Yours faithfully 

Director of Governance 
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