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Summary:

Since 1996 UK VAT law has prevented claims for overpaid output tax going back more than three years. This was recently challenged and the House of Lords deemed that the three year limit is unlawful and therefore there was scope to back date claims made to date and to consider any new claims. The Council agreed a contract with PricewaterhouseCoopers (PwC) to carry out work on a no win no fee basis on areas they felt that we could potentially recover overpaid VAT. If any claims were successful, then PwC would claim 20% of any successful claim as a fee, of which approximately 25% would then be returned to the Council as a Service Credit that could be used for any future work the Council wished to commission to PWC. 
Recommendations:

The Executive is asked to:

(i) Note the very satisfactory outcome with regard to the claims submitted and that the Council has been awarded £1,184,698.50 in reclaiming VAT and associated statutory interest (net of PWC fee).
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1. BACKGROUND INFORMATION 

1.1
Since 1996 UK VAT law has prevented claims for overpaid output tax (i.e. VAT on income paid over to HMRC) going back more than 3 years. This was recently challenged and the House of Lords deemed that the three year limit on claims is unlawful and therefore was scope to back date claims made to date and consider any new claims.
1.4
The deadline for submitting claims was 31 March 2009.

1.5
These rules do not apply to the Council’s non-business activities which are deemed to be S33 VAT recovery and therefore outside the scope of these regulations (March 2000 ruling). 

2. PwC PROPOSAL

2.1
PricewaterhouseCooper (PwC), approached the Council to undertake work to potentially reclaim VAT in specific areas that were not in the public domain and for which they had the specialist VAT knowledge.  They estimated that they could recover a significant amount of VAT by undertaking this work for the Council.  The work was undertaken on a no win no fee basis. The work covered the collation of the necessary information, submitting the claim(s) to HMRC, liaising with HMRC as necessary, and submission of any appeals. 

2.2
The proposal was split into 2 types of claims:

Type A – those areas already in the public domain such as off-street parking, ECN, charges for bulky waste to households, car mileage, Renovation Grants. The fee for this type of work was to be 5% of any VAT, interest or any other monies repaid to the Council.  However, PWC have subsequently confirmed that no fee will be payable for these claims

Type B – those currently not in the public domain which relate to certain types of income where local authorities have charged VAT in accordance with UK VAT legislation but where it could be successfully argued that it was not in fact due because UK VAT law was incompatible with EU legislation. The fee for this work was 20% of any VAT, interest or other monies repaid to the Council.  However, as part of the agreement, PWC would give back to the Council approximately 25% of their fee as a service credit for any future work the Council wished to use PWC for.
3. CLAIMS SUBMITTED

3.1
The following claims were submitted on behalf of the Council by PWC during 2008/09.  A summary of the claims and the amounts received is given in the table below:

	Claim
	Amount of Claim
	Amount of Statutory Interest awarded
	PWC Fee
	Net Income to Council

	Car Parking ECN (3.2)
	(105,909.00)
	(96,825.84)
	0
	(202,734.84)

	Business Mileage (3.3)
	(19,543.00)
	(9,178.10)
	0
	(28,721.10)

	Cultural Activities (3.4)
	(253,602.00)
	(202,696.20)
	91,259.64
	(365,038.56)

	Leisure Activities (3.5)
	(408,475.00)
	(326,780.00)*
	147,051.00
	(588,204.00)

	
	
	
	
	

	TOTAL
	(787,529.00)
	(635,480.14)
	238,310.64
	(1,184,698.50)



* Estimated amount due

3.2 Car Parking (ECN)

A claim was submitted for the period April 1984 to November 1996 to recover overpaid output tax declared on income from off-street excess car parking charges.

3.3 Employee Business Mileage

A claim was submitted for under claimed input tax in relation to employee business mileage expenses for the period April 1974 to March 1997.

3.4 Cultural Activities

This claim related to over-paid VAT on income from “cultural” performance for the period 1 January 1990 to 31 May 1996.  During the period the Council accounted for VAT on ticket admissions at the Sands Centre.  Due to the failure of the UK to implement part of the VAT Directive until 1996, these activities should have been classified as exempt from VAT.
3.5 Leisure Activities

This claim related to sporting activities at the Council’s leisure sites from the period 1990 to 1994.  At the time there was no UK legislation applicable to classify these activities as exempt from VAT.  During this period the Council accounted for these activities at the standard rate of VAT.  As there was no direct UK legislation applicable, EU legislation had direct effect and these activities should have been classified as exempt.  

3.6 Market

A claim was submitted for VAT that was accounted for by the Council as well as being accounted for by the managing agent at the market.  HMRC have indicated that this claim may be rejected.  However, PWC have indicated that they will continue to discuss this issue with HMRC to attempt to achieve a refund for the Council.

3.7 Off Street Parking Update

Members may be aware that the City Council has submitted a claim to HMRC in relation to off-street parking fees. Under article 4 (5) of the EC Sixth Directive, off-street parking supplied by local authorities can be treated as being non-business for VAT purposes as long as certain conditions are met. A voluntary disclosure totalling £4,647,476.22 has been submitted to HMRC and the Tribunal Service has agreed that the claim can be stood over pending the outcome of the Isle of Wight case in the European Court of Justice and the Court of Appeal.
3.8 All claims shown above have been paid with the exception of the Leisure claim, which HMRC have recently agreed can be paid.  All claims relate to periods prior to 31 March 2009 and as such all amounts have been included within the Revenue Outturn position for 2008/09.  The net position will be added to the Council’s General Fund Balances.
3.9 PWC have indicated that there may be scope for a further claim to HMRC in relation to the interest that was awarded as part of these claims.  HMRC have lost a recent legal case in respect of how they calculate the interest payable.  HMRC have based all their interest calculations on a simple interest calculation rather than a compounded interest calculation.  PWC will submit a claim on behalf of the Council pending HMRC’s appeal against the judgement.  It is not known how much this claim will be for at this moment in time.

3.10 It should be noted that this income is one-off and the deadline for submission of these types of claims has now expired.  By undertaking this work and having contacts with specialists in VAT, the Council has been able to recover a significant sum of VAT, which will help improve the financial reserves position of the Council.
3.11 The service credit will equate to approximately £50,000 once all of these claims have been settled, and the Executive has previously approved the use of this credit for works on financial modelling and the implementation of International Financial Reporting Standards.  Initial contact has been made with PWC and work is progressing to draft a detailed specification of the Council’s requirements.
4. CONSULTATION

4.1
Consultation to Date.


None

4.2
Consultation proposed.


None

5. RECOMMENDATIONS


The Executive is asked to:

(i)
Note the very satisfactory outcome with regard to the claims submitted and that the Council has been awarded £1,184,698.50 in reclaiming VAT and associated statutory interest (net of PWC fee).

6. REASONS FOR RECOMMENDATIONS

7. IMPLICATIONS

· Staffing/Resources – 

· Financial – Contained within the body of the report
· Legal – 
· Corporate – None

· Risk Management – 

· Equality and Disability – None

· Environmental – None

· Crime and Disorder – None

· Impact on Customers – None

ANGELA BROWN

Director of Corporate Services

	Contact Officer:
	Steven Tickner
	Ext:
	 7281
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