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	Title:
	TULLIE HOUSE GOVERNANCE OPTIONS

	Report of:
	Director of Community Services

	Report reference:
	CS 32/09


Summary:

This report provides comments from the consultation with Overview & Scrutiny plus other consultees.

Recommendations:

The Executive is recommended to:-

Request Council on 14th July to approve a supplementary estimate of £150,000 to fund the support necessary to progress the establishment of a Museum Trust.

	Contact Officer:
	Mark Beveridge
	Ext:
	 7350


1. INTRODUCTION

1.1
Community O&S considered Executive Report CS 22/09 on 28th May and their comments are included on this agenda for consideration.

1.2
The consultees referred to in CS 22/09 were sent a copy of the report and to-date feedback has been received from MLA (copy attached).

1.3
The first stage of moving the service to a trust will be achieved with the recruitment of a suitably qualified chair.   An advertisement will be placed for the position once the outcome of the Council meeting is known.   An outline timetable and project plan is provided for information, together with an initial risk register.
2. CONSULTATION

2.1 Consultation to Date  -  Executive, Portfolio Holder, Community O&S, Arts Council, Friends Group, Museum, Libraries & Archives, Cumbria Tourism Employees
2.2 Consultation proposed  -  Ongoing with the groups identified.
3. RECOMMENDATIONS

The Executive is recommended to:-

Request Council on 14th July to approve a supplementary estimate of £150,000 to fund the support necessary to progress the establishment of a Museum Trust.

4. REASONS FOR RECOMMENDATIONS

To enable the work to commence to create a museum trust, which will begin with appointing a shadow chair for the trustees.

5. IMPLICATIONS

· Staffing/Resources – There will be a need to put together an internal group of officers who can carryout the necessary work to create the trust. External expertise for both the Council and the shadow trust will be required and the existing budget plus the supplementary estimate would be used to purchase that. The extent of that advice might be affected by the amount of change that occurs internally as a result of changes to the officer structure. 

· Financial – The overall revenue or capital financial impact on the authority of the service transferring to a Trust is not clear at this stage.

The business case and how this proposal fits with the Transformation process will need to be developed prior to Council making a final regarding the decision regarding the transfer of the museum service, which is understood will be discussed at Council in 2010

Council will need to approve a supplementary estimate of £150k to enable the work to look into establishing a Trust to be carried out. This will place more pressure on the revenue reserves of the Council and if approved will be incorporated to the updated Medium Term Financial Plan
· Legal –   There is a wide range of legal issues arising in connection with any proposal to set up a Leisure Trust in respect of Tullie House.  Some have already been touched upon in this report but by way of amplification they are as follows:


Reasons for Establishing a Trust 

As with any other policy proposal, the Council should carry out its own robust analysis of the various options open to it for the future of the service, and then come to an open-minded view as to what is in the best interests of the Authority, its council tax payers and other stakeholders in the light of the perceived advantages and disadvantages of the various options.  Such an analysis will encompass the financial aspects of the proposals and also what is the best delivery mechanism in respect of the future of the service.  The trust option is acknowledged as an option for securing the provision of services of this nature.  Some of the advantages of the trust option (and there may be others) are as follows:

· The trust can be a charity and charitable entities have significant tax advantages.

· Charities are entitled to mandatory relief of 80% from NNDR rates and can apply for discretionary relief for the remaining 20%.

· Attraction of business sponsorship for the trust carries tax relief on charitable donations.  

· It is reckoned that there is a greater capacity of attracting external funding for development and expansion of services in some cases.  

· Whilst democratic control of the activity through the local authority might be lost, there can be increased community involvement in strategic decision-making.  

· Following transfer, trusts might be less prone to the direct financial pressures affecting local authorities.

· The charitable trust can be a single focus body and not part of the overall local authority structure and so potentially give greater emphasis to the services themselves.

· Local authorities can retain a strategic role in service delivery and there could be opportunities for the authority and the trust to work together in partnership to improve service delivery.

· There be greater freedom and flexibility of operation and decision-making and an opportunity to harness public and private sector expertise on the board.  


Against the above, the setting up of the trust would inevitably involve the authority relinquishing direct control of the service and arrangements would need to be put in place for the use of the assets involved in the service.  Any transfer to a charitable trust is likely to be irreversible.  The overall financial impact of the loss of the service on the remainder of the Council’s operations would also need to be considered.  If the judgement on whether or not to go down the trust route is partly dependent on a trust’s ability to access funding streams not available to the Council then the prospect of achieving this should be given some consideration to be sure that it is in fact the case.  It would be a question of the authority weighing up all the various advantages and disadvantages and then coming to a view on the way forward.


Powers to set up a Trust

There are both specific and general powers that would be available to the Council to enable it to set up a trust.  In respect of specific powers, the Public Libraries and Museums Act 1964 enables authorities to “do all such things as may be necessary or expedient for or in connection with the provision or maintenance” of museums and also to “make contributions towards the expenses incurred by any person … providing a museum or art gallery”.  There are also specific powers under the Local Government (Miscellaneous Provisions) Act 1976 enabling authorities to provide recreational facilities as they think fit and to assist by way of grant or loan towards the expenses incurred by a voluntary organisation in providing such recreational facilities.


There are also general powers under the Local Government Act 2000 to enable the authority to promote or improve the economic, social or environmental well being of its area (provided that the Council has regard to its own community strategy when determining whether to exercise these powers) and this should enable the Council to establish a trust and incur costs associated with its establishment.  The general well being powers in the 2000 Act are wide ranging and include power to give financial assistance to any person in connection with the objectives set out above.  There are also other general powers in Section 111 of the Local Government Act 1972 giving authorities power to do anything calculated to facilitate the discharge of any of their functions.  


In round terms, therefore, there should be sufficient powers to enable the Council to set up and provide funding towards a trust if this is determined to be the most advantageous option for the Authority to pursue.


The Form of Trust to be Established


Once it is decided to set up a trust, there are a number of transfer vehicles, which might be appropriate to put the trust in place.  Some of them have been mentioned earlier in the report.  They are:

· An Unincorporated Association.  This is not recommended in circumstances where the trust would have a significant number of staff employed and other contractual commitments because, potentially, it exposes the individuals concerned to personal liability.  

· An Industrial and Provident Society.  There are advantages and disadvantages that would need to be rehearsed in this form or organisation before coming to a view. 


· A Company Limited by Guarantee.  This is probably the most commonly used vehicle for creating a new charitable trust, but again, it does have advantages and disadvantages which would need to be rehearsed and evaluated. 


· The Pocket Trust.  Over recent years private contractors have been using “pocket” trusts to undertake management functions as part of a public private partnership contracting arrangement.  The pocket trust is usually wholly owned by the contractor and will generally be non‑charitable but will be able to obtain discretionary NNDR relief.  The pocket trust board will usually consist entirely of the contractor’s nominees, although there are some indications that community representation is becoming acceptable.  This is probably not an appropriate vehicle for the facilities at Tullie House.


· A Community Interest Company.  This is a new form of transfer vehicle that may be available for the Council to consider in these circumstances.


Careful thought will need to be given in due course as to the appropriate delivery vehicle and also, depending on which vehicle is chosen, the degree of local authority involvement in any company (if such a vehicle is used).  


Land Issues

The Council would, almost certainly need to give consideration to granting a long lease of Tullie House and the Millennium Gallery to the trust.  It is anticipated that a relatively long lease will need to be granted to assist the trust in obtaining funding from external voluntary and private sources.  

It has to be borne in mind that there are restrictions on the Council’s use of the Millennium Gallery because it does not own the freehold itself.  The Gallery is leased from the County Council for a term of 150 years and any proposal to assign or sub-let the lease to a trust would need the County Council’s consent.  Further, there are certain grant conditions imposed by the Millennium Commission requiring the Gallery to be used for specific purposes and opened for public use, although the Council is able to charge for access.  The consent of the Millennium Commission to any disposal to a trust would also need to be obtained and the trust would have to agree to assume the responsibilities which the Council currently has opposite the Millennium Commission and the County Council in order to protect the authority’s position.  

Further, if the proposal envisages the transfer of land or property to the trust at less than best consideration then careful regard would need to be had to Section 123 of the Local Government Act 1972.  The Secretary of State’s consent is usually required in respect of any freehold sale or lease in excess of seven years at less than the best consideration, which can reasonably be obtained.  However, there are general disposal consents given by the Secretary of State which allow authorities to dispose of an interest in land at an under value where the local authority considers that it will help to secure the promotion or improvement of the economic, social or environmental well being of its area provided that the under value does not exceed £2,000,000.  Careful consideration would need to be given to these legislative provisions. 


Pensions, TUPE and other staff Transfer Issues
The transfer to a trust is almost inevitably going to involve the transfer of existing staff to the employment of the trust under the existing TUPE legislation.  This, in turn, will bring in its train the necessity to cover matters such as the ongoing pension provision for staff in the same way that those issues arose and had to be dealt with in connection with the LSVT and leisure transfers.


Appointment of the Board
The appointment of the Board to operate the trust would need to be considered and there are various methodologies for doing this that would need to be examined.


Specialist Advice

Setting up the trust and putting in place the necessary documentation will be a large undertaking to ensure that both the Council’s and the trusts position (if indeed this option is chosen) is properly protected.  It will be a “two handed” job requiring substantial input from the Council’s officers but also from specialist external advice, which will need to be commissioned, particularly in respect of legal and perhaps finance.  There are a number of niche firms that have pioneered the establishment of such trusts and other authorities that have already gone down this route have generally out-sourced this particular specialist work.  A sufficient budgetary provision will therefore need to be made available to cover any external costs, which may need to be incurred.

· Corporate – The museum contributes to existing priorities and will continue to do so whether directly delivered or via a trust. The effectiveness of the outcomes it can achieve will be generally enhanced if a trust is created.

· Risk Management – If members agree to this report recommendation the project would be managed under Prince 2 as the acknowledged corporate approach to reducing risk for projects

· Equality and Disability – Not applicable in the context of this report as the service already ensures that the activities it provides are accessible and do not discriminate against any specific group

· Environmental – Not applicable in the context of this report

· Crime and Disorder – Not applicable in the context of this report

· Impact on Customers – The museum service is dependant upon customers for its continued success. As a trust the customer experience is likely to be enhanced with the addition of new resources arising from capital developments that a trust can attract, which would not be available to the local authority.

Appendix 

Thank you for your request for a response from MLA Council on proposals for Tullie House to be managed by a Trust. 

 
Overall I am encouraged by the in depth way this has been approached and the commitment to make it work for both the local authority and Tullie House. It is clearly not a budget led exercise and this is very positive. The past success or failure of museum trusts have been based on their initial financial set up, with realistic funding models and no long-term liabilities, leadership – the right sort of person with the right skills, and the nature of council support. When councils set up trusts in order to get rid of responsibilities they fail, when they set them up to make a service stronger they succeed. This has been recognised in the report you sent to me. 

 

I would suggest that part of the transition planning could include a rigorous independent test by an independent party before final transfer (not the same body that helped prepare the way for either the Council or the Trust). This test would look at ensuring financial viability over a 5 year period ( a robust 5 year business plan); the governance – including the Trustees, having a clear and widely shared vision; performance/quality and how this is to be maintained and enhanced; and stakeholder engagement especially local citizens and service users. 

 

The brief did not include looking at potential merger with other museums to give better economies of scale. There are issues with the number of small scale museums across Cumbria and building in the potential for the museum to work in partnership and take the lead over some aspects of collections such as Roman Heritage and Natural History, seems important. Cooperation, not necessarily merger, is an important theme for Cumbria – the status quo is not acceptable across Cumbria as we are already seeing with Maryport Maritime Museum, Kendal Museum, Keswick Museum and Art Gallery and Helena Thompson Museum. The concern would be that Tullie House may not have the critical mass to survive on its own and we would want to see partnerships/mergers explored. Tullie House is in a key location overlapping both the Hadrian Wall region and Lake District and should be taking advantage of both in any plans. The other possible key player in Cumbria is Abbot Hall which is a successful independent trust. 
 
I hope you find these comments helpful. If you do find there is help which MLA Council might provide to support ongoing work please feel free to make further requests. Trust status is likely to become a more frequent theme and yours may well become a good case study which we can point to for others to follow. 

 
Nathan Lee
Regional Manager - North West
Museums Libraries Archives Council
Nathan.Lee@mla.gov.uk
0161 952 4375
Mobile: 0771 786 7629
11th Floor
City Tower
Piccadilly Plaza 
Manchester
M1 4BE
www.mla.gov.uk
	
	
	
	
	

	PROPOSED TIMETABLE
ACTION

DATE

Report to Executive seeking authority to proceed to Trust

14th April 2009

Report to Community Overview & Scrutiny

28th May 2009

Report back to Executive

1st June 2009

Report to Council

14th July 2009

Implementation

July 2009 – September 2010


	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	


	Tullie House Museum & Art Gallery Trust Risk Register
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	Ref
	Risk Description 
	Impact
	Likelihood
	Risk Score
	Movement
	Current Action Status/Control Strategy
	Responsibility of

	
	
	
	
	
	
	
	

	
	Unable to appoint suitably qualilfied chair and board of trustees
	4
	2
	8
	
	Advertise nationally and prepare job descriptions and person specifications so that prospective applicants understand the role and scale of the work
	Mark Beveridge

	
	Model Documentation is not avaiable from DCMS to use
	5
	1
	5
	
	Obtain prices from law firms able to provide this type of work/ speak with other trusts that have been recently set up to see if their documents for the partnership agreement can be used
	

	
	Shadow Board and City Council cannot reach a final agreement on the partnership terms for the trust prior to devolution of the service
	5
	2
	10
	
	Ensure from outset regular meetings established between shadow trust board and council officers, so potential issues are highlighted and resolved  
	

	
	The revenue funding available for the service is reduced prior to trust being established
	5
	3
	15
	
	Ring fence the existing budget including exempting the service from vacancy mangement until trust established
	SMT/Executive

	
	Staff concerns regarding the transfer to a trust result in key staff leaving or existing service suffering from lack of focus
	4
	2
	8
	
	Ensure staff receive regular communications about the progress being made towards a trust, including discussions with unions and staff on the transfer process itself
	

	
	Public concern about the service post trust establishment
	3
	2
	6
	
	Prepare a communications strategy for the project and ensure that media briefings are regular to allay concerns
	Comms team

	
	The Friends Group are not fully behind the project
	3
	2
	6
	
	Consult with the friends and at an early stage arrange a meeting for them to outline the project plan, follow that with a newsletter on progress
	Hilary Wade

	
	The project does not receive cross party support and this leads to conflict over the project
	4
	3
	12
	
	Ensure that the project presented for scruitiny at an early stage and that members have if necessary an opportunity to visit other trust museums to see how those services have developed
	

	
	Internal capacity is diminished as a resultof transformation project which leads to delays and increases cost of transfer if extra capacity has to be bought in
	5
	3
	15
	
	Design a project plan that can be used to help the project to be delivered with provision for contingencies in terms of time and capacity
	M Beveridge/ H Wade

	
	Trust is unable to access new sources of capital or revenue funding to develop service and seeks assistance from the City Council
	5
	3
	15
	
	Shadow Board will need to prepare a detailed business plan including proposed investment plan for the medium term which will need to be agreed with Council and include sources of finance
	Hilary Wade

	
	Trust does not wish to purchase any services from the Council and buys them from other sources
	5
	2
	10
	
	The Council can insist for the transition period of say 2 years the trust buys services such as finance etc. The council would then have a chance to compete for the work
	M Beveridge
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