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How strongly do you agree or disagree that the council should do the following?

1) 'Gate' alleyways affected by or contributing to anti-

social behaviour.  (This would result in restricted public

use of 'gated' alleyways at all or some times of the day.)

 31.1%

Strongly

agree

1

 52.4%

Agree

2

 15.1%

Dis-

agree

3

  1.3%

Strongly

disagree

4

2) Charge a fixed penalty notice for the new offence of

having 2 or more vehicles for sale on a road.

 38.4%

1

 46.1%

2

 12.3%

3

  3.3%

4

3) Charge a fixed penalty notice for the new offence of

repairing vehicles on the road (this is not aimed at car

owners that want to fix or service their vehicles, rather it

is aimed at persons carrying out repairs for gain or

reward - or causing a nuisance by their activities)

 44.7%

1

 45.8%

2

  7.9%

3

  1.5%

4

4) Charge a fixed penalty notice from car owners for

having to remove abandoned vehicles

 62.2%

1

 33.6%

2

  3.3%

3

  0.9%

4

5) Dispose of or destroy any 'unfit for purpose' vehicles

 58.6%

1

 38.3%

2

  2.2%

3

  0.9%

4

6) Dispose of or destroy any vehicles without licence

and registration

 52.8%

1

 36.9%

2

  9.3%

3

  1.1%

4

7) Issue fixed penalty notices for dropping litter

 54.0%

1

 42.3%

2

  3.7%

3

  0.0%

4

8) Include chewing gum and cigarette butts as 'litter',

which will incur a fixed penalty notice if dropped.

 53.7%

1

 38.2%

2

  7.0%

3

  1.1%

4

9) Issue penalties for households/businesses who leave

their waste out, outside defined collection times

 30.9%

1

 46.8%

2

 20.1%

3

  2.2%

4

10) Issue litter clearing notices which require businesses

and individuals to clear litter from their land

 46.5%

1

 50.0%

2

  3.5%

3

  0.0%

4

11) Restrict the distribution of flyers, handouts and

pamphlets, that can end up as litter

 49.0%

1

 40.7%

2

  9.4%

3

  0.9%

4

12) Extend graffiti removal notices to include fly posting

 42.6%

1

 46.3%

2

 10.6%

3

  0.4%

4

13) Tackle the sale of spray paints to children

 57.0%

1

 37.5%

2

  5.3%

3

  0.2%

4

14) Impose fixed penalty fines on licensed premises that

ignore warnings to reduce excessive noise levels

 55.7%

1

 42.4%

2

  2.0%

3

  0.0%

4

15) Penalise premises which emit artificial light that is

considered to be a nuisance

 32.3%

1

 57.6%

2

  9.5%

3

  0.7%

4

16) Increase fines for fly tipping

 76.5%

1

 21.5%

2

  2.0%

3

  0.0%

4

Q8

What sort of an approach do you think the council should adopt when the new Act

comes into force?

 69.6%

Zero tolerance (rigorous enforcement)
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  7.2%

Light touch (token enforcement)
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 23.3%

Target only problem areas
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PORTFOLIO AREA: INFRASTRUCTURE HOUSING ENVIRONMENT & TRANSPORT

Date of Meeting:
24 October 2005

Public


Key Decision:
Yes
Recorded in Forward Plan:
Yes

Inside Policy Framework

Title:
CLEAN NEIGHBOURHOODS & ENVIRONMENT ACT

Report of:
HEAD OF COMMERCIAL & TECHNICAL SERVICES

Report reference:
CTS 35/05

Summary: 

The Clean Neighbourhoods and Environment Act 2005 received Royal Assent on 7 April 2005.  The Act introduces powers that enhance the ability of local authorities to bring about further improvements in all aspects of public space.  It also includes measures that allow the retention of receipts and charges.  This report details the background to the Act as well as the practical issues of relevance to the Council.

Recommendations:

It is recommended that:

(i) The contents of this report are noted

(ii) The report is referred to Infrastructure Overview & Scrutiny Committee for their consideration

(iii) Officers are instructed to carry out a detailed assessment of the implications of implementing the measures included within the Act and report back to the Executive at a future meeting.

Contact Officer:
Les Tickner
Ext:
 5034

1. BACKGROUND INFORMATION AND OPTIONS

1.1
Since 2002 a review of the legislative framework for providing and maintaining a clean and safe local environment has been carried out to accompany the cross Government report Living Places – Cleaner, Safer, Greener.  The issues of giving people clean, safe and green places to live are seen as important not only for communities, but also for local government.


The review found that the powers, duties and guidance for dealing with problems associated with local environmental quality were not working as effectively as they should be, and produced options for delivering changes.  Some were introduced into legislation in Part 6 of the Anti-Social Behaviour Act 2003.  The majority of the options were developed further and included as proposals for legislative action within the 2004 Clean Neighbourhoods consultation.


A brief summary of various elements of the Act is as follows: -

1.2.1
Crime and Disorder

· An amendment to section 6 of the Crime & Disorder Act 1988 to ensure that CDRP’s include the quality of the local environment when developing strategies.

· Changes to the 1980 Highways Act granting powers to Council’s to gate nuisance alleyways affected by or contributing to anti-social behaviour.  The ‘gating orders’ can have the effect of restricting public use of alleyways at all or during specified times.

1.2.2
Vehicles

· Establishing an offence of having 2 or more vehicles for sale on a road with a potential FPN (Fixed Penalty Notice) of £100.  The offence is also liable to prosecution in the criminal courts and it will be subject to a maximum fine of up to £2,5000.

· A new offence of repairing a vehicle on the road, again with a FPN OF £100.  This section is primarily geared to combat persons carrying out repairs for gain or reward.  However, the provisions will also apply to those causing a nuisance by their activities.  The offence is also liable to prosecution in the criminal courts and it will be subject to a maximum fine of up to £2,500.

· In both the above instances the income could be hypothecated with defined functions on which this could be spent.

· Importantly, the Act gives the power for the Council’s Authorised Officers to require a person to whom it is intended to issue an FPN to supply their names and address.  Failure to do so will be an offence liable to a fine of up to £1000.

· A new power for LA’s to remove abandoned vehicles from the highway or occupied land.  A FPN of £200 would apply and be hypothecated.

· A power to dispose of or destroy any ‘unfit for purpose’ vehicles and any vehicles without licence and registration.

1.2.3
Litter & Refuse

· Extension of the offence of dropping litter on all types of land, including water, which is open to the air and to which the public have access.  The FPN for this offence can be an amount specified by the Council or £75.

· A new designation of Litter Clearing Notices which will replace Litter control areas and Litter Abatement Notices, in relation to any land that is defaced by litter or refuse so as to be detrimental to the amenity of the locality.  The person on whom a Notice is served can be required to clear the land and to take reasonable steps to prevent it becoming so defaced again.  There is a right of Appeal against such a Notice to the Magistrates’ Court.  Failure to comply with a Notice is a criminal offence and may be liable to a maximum fine of up to £2,5000.

· Street Litter Control Notices now include street vendors and mobile units

· Distribution of flyers/leaflets can be restricted to designated areas and only with the consent of the Council.  Distribution in contravention of the provisions is an offence and may be liable to a maximum fine of up to £2,500.  The Council has to designate an area by an Order made in accordance with the provisions

· Chewing gum and smoking related materials are now designated as litter.

· FPN’s can be issued for the above up to £100.

1.2.4
Graffiti and Other Defacement

· Extension of graffiti removal notices (introduced by the Anti-Social Behaviour Act 2003) to include fly posting.

· FPNs will be an amount specified by the Council or £75.  The legislation has been amended to require persons to provide their names and addresses to Authorised Officers of the Council.

· Strengthening powers of the local weights and measures authority (Trading Standards) to tackle the sale of spray paint to children.

· Strengthening the legislation to make it harder for beneficiaries of fly posters to evade prosecution.

· Enable Authorities to recover the cost of removing illegal posters.

1.2.5
Waste

· Powers for Authorities/EA to search, seize and impound a vehicle involved in fly tipping.

· New powers for local authorities to issue FPN’s for:

· businesses failing to produce waste transfer notice

· waste carriers failing to produce registration details

· household/businesses who leave their waste out, outside defined collection times.

· The maximum fine for fly tipping offences increased from £20,000 to £50,000 together with a potential prison sentence of up to five years.

· A requirement for developers/contractors to produce a Site Waste Management Plan for all projects valued in excess of £200,000.

1.26
Dogs

· Residual responsibilities of the police for dealing with stray dogs are terminated and transferred to Local Authorities who become solely responsible for this function.

· Dog bylaws replaced by a new ‘simplified’ system which will enable Local Authorities and Parish Councils to deal with the fouling of dogs, ban dogs from designated areas, require dogs to be kept on a lead and to restrict the number of dogs which can be walked by 1 person.  An Order may relate to any land in the open air to which the public have access.

· A Dog Control Order made by the Council effectively supersedes any made by a Parish Council.

· The Dogs (Fouling of Land) Act 1996 which the Council currently uses for the purposes of fog fouling control ceases to have effect.

1.2.7
Noise
· Increased powers to Local Authorities to reduce noise from: -

· Burglar alarms

· Fine licensed premises who ignore warnings to reduce excessive noise levels

· Power to designate areas ‘Alarm Notification Areas’.  If premises have an audible intruder alarm then the responsible person must notify the Council as to the nominated key holder.

· The Act provides rights of entry to enter a premise from which an alarm has been sounding continuously.  Entry may only be gained by force pursuant to a warrant issued by a Justice of the Peace.

1.2.8
Statutory Nuisance: Insects

Extended statutory nuisance powers to include nuisance insects from commercial premises.

1.2.9
Statutory Nuisance: Lighting

Extended statutory nuisance powers to include artificial light emitted from premises which is causing a nuisance.

1.2.10
Miscellaneous

· A power for LA’s to set levels of FPN’s within a minimum and maximum level for a range of offences as set out (those relating to waste have set levels).

· The rigour of enforcement will define resource requirements.  This could be achieved by:-

· Efficiencies from organisation change

· Modest income from Fixed Penalty Notices

· Redirection of Gershon efficiencies to this corporate priority.

· Can enforcement work on its own or does this need to be supported by adequately resourced campaigns and raising awareness?  What is the appropriate balance?

· How could this best link in to the emerging area working arrangements and other neighbourhood/enforcement regimes?

· What level of engagement should local communities take?


Other issues may emerge and the Council must learn from best practice elsewhere and make this relevant to Carlisle.

1.3
Measures and Activities

The attached table 1 demonstrates which elements of the Act provides measures and activities that impact on the local authorities approach.


The matrix included with table 1 gives a summary of the characteristics of the new measures.


Attention is drawn in particular to column 2 where the measure provides a new duty for authorities so will lead to extra cost where applicable.

1.4 Communication
1.4.1 An important point made in the DEFRA guidance is the statement that these are new offences and that local authorities are encouraged to communicate the details of the offences within their areas before taking any enforcement action.  It is equally important that any enforcement is matched with education in raising public awareness of environmental crime and the problems it causes.

Table 1 demonstrates which of the following characteristics the mechanisms possess:

1. Power:  This measure provides a power for authorities that they can decide whether or not to use.

2. Duty:  This measure provides a new duty for authorities so will lead to extra cost where applicable.

3. New business activity:  New activity or extension of activity required for lawful business or private individuals.

4. Re-structuring of incentives through transfer of responsibilities:  This measure involves transferring responsibility for nuisance to either ‘polluters’ or to property occupiers/owners.  In doing this there is a cost transfer so that the polluter or occupier/owner pays for the nuisance rather than the taxpayer.  This transfer is cost neutral but will often be in line with government policy on polluter pays.  However, there is an efficiency saving in transferring responsibility to polluters/occupiers/owners as they are often in a better position to prevent the nuisance in the first place: they face the decision either to take steps to prevent the nuisance in the first place or to tidy it up after it has happened – whichever is cheaper.  There should therefore be an implicit net benefit to this measure.

5. Re-structuring of incentive through penalties:  This measure provides a deterrent for those who might cause nuisance and should therefore prevent nuisance in the first place.  Assuming the fine is set at the ‘efficient’ level and properly enforced then the ‘polluter’ will only cause nuisance if the relevant activity is worth more to him than the cost to everyone else of the nuisance it causes.  There will be a reduction in nuisance that is efficient in terms of cost to society.  (Fines might also be set higher if enforcement is less rigorous).  There should therefore be an implicit net benefit to the use of this measure.

6. Restructuring of incentives to focus on outcome:  This measure involves adjusting incentives so that it is linked to the outcome required.

7. Improvement or simplification to existing regime:  This measure corrects an inadequacy or inconsistency in existing provisions at minimal cost.  Corrections to enforcement inadequacies are not included here if cover by 5 above.

8. Transfer of authority responsibility:  This measure transfers responsibility from one authority to another that is better able to deal with the issue.

9. Tool for trouble spots:  Provides local authority with a mechanism to deal with particular trouble spots.

1.5
Implications for Carlisle
1.5.1
Initial views from both Officers and Members of the Council are that this piece of legislation is a key foundation stone in the Cleaner, Greener, Safer corporate priority.   The levels of enforcement and raising public awareness are likely to require an increase and/or redirection of existing resources.   Further work is being undertaken to explore these issues and the current organisational review provides scope to review current resources which will also be shaped by emerging guidance issued by Government.

1.5.2
In order to assess opinion within Carlisle a question was included in the most recent Citizens Panel questionnaire.   The preliminary results from this indicate clear support for action in the areas covered by the Act and an extract is appended to this report.

Clean Neighbourhoods Environment Act 2005 – Table 1 Matrix

Measure
1
2
3
4
5
6
7
8
9

Abandoned trolleys
*


*
*





Abandoned vehicles




*

*



Cigarettes and chewing gum




*

*



Contaminated land appeals







*


Crime and disorder reduction






*



Dog bye-laws
*



*

*



Duty of care for waste carriers



*






Extension of statuary nuisance

*
*

*





Fixed Penalty Notices
*



*





Fly-posting removal notices
*

*
*
*





Fly-tipping responsibility for owner
*

*
*
*





Free literature distribution
*


*
*





Intruder alarms
*

*
*
*





Litter offence applies everywhere



*
*



*

Litter clearing notices
*


*
*





Noise from licensed premises




*





Nuisance alleyways
*







*

Nuisance vehicles
*



*





Repeal of divestment provisions




*
*




Sale of aerosols

*




*



Site Waste Management Plans


*
*






Stop and search of vehicles
*



*





Stray dogs at night

*





*


Street litter Control Notices
*


*
*





Tonnage-based waste levy





*




Unlawful display of advertisements
*


*
*

*



Waste carrier registration penalty
*



*





Waste transfer note penalty
*



*





Waste left on streets penalty
*



*





2. CONSULTATION

2.1 Consultation to Date. None

2.2 Consultation proposed.  Crime and Disorder Reduction Partnership, Community Groups, Neighbourhood Forums/

3. RECOMMENDATIONS

3.1
IT IS RECOMMENDED that this report be noted and referred to the Community and Infrastructure Overview and Scrutiny Committee and that a further report be presented to the Executive at a future date.

4. REASONS FOR RECOMMENDATIONS

In October 2005 DEFRA will hold formal consultations on the content of both the draft regulations and guidance with the intention that most of the remaining measures in the Act will be commenced by Spring 2006.  It is considered prudent to give consideration to this guidance when available.

Similarly how the public perceive how local authorities are using the powers and in particular the FPN system will be critical to its success.  The proposed City Council restructure offers the opportunity to develop a more holistic approach to the whole issue of Environmental enforcement.

There has been recent negative publicity compounded by the fact that the law now provides that local authorities can keep most of the receipts from penalty notices issued.  This increases the possibility that people may perceive the system as a means of raising income rather than a tool for fair enforcement.

Three senior officers of the Council have recently attended the APSE/Walker Morris masterclass in relation to the CNEA and it is considered prudent to undertake research into best practice proposals from other authorities once the implications of the additional DEFRA guidance has been absorbed.

5. IMPLICATIONS

· Staffing/Resources –  None at this stage but there may be implications once guidance is available

· Financial –  None at this stage – but redirection of resources to corporate priorities will be a key part of the budget process

· Legal –  Incorporated into the Report

· Corporate – This  Act will make a major contribution to the ‘Cleaner, Greener & Safer’ priority

· Risk Management –  N/A

· Equality Issues –  N/A at this stage

· Environmental –  Provides the potential to improve the local environment and directly impact upon the quality of people’s lives

· Crime and Disorder –  Should reduce antisocial/environmental crime

· Impact on Customers – The issues covered by this Act are important within local communities

Appendix 1

[image: image2.jpg]www.carlisle.gov.uk




1 IF  = 1 "Note: in compliance with section 100d of the Local Government (Access to Information) Act 1985 the report has been prepared in part from the following papers: None" \* MERGEFORMAT 
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