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2. Members provide guidance on the issues set out in para. 1.6.2 for developing an improvement programme for unadopted back lanes.
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1. BACKGROUND INFORMATION AND OPTIONS

1.1
At the meeting of Council held on 3rd August 2004 a Notice of Motion was submitted by Councillor Weber.  The Notice of Motion is set out below:

1.1.1

Repairs to Adopted and Unadopted Back Lanes


“That the Council recognises the urgent need for repair of many adopted and unadopted back lanes in the City.  In order to commence a programme of improvements, the Council request the Executive as a matter of urgency:

1. To prepare for implementation a strategy for dealing with the disrepair of back lanes which will include:

(a) proposals to improve all the adopted lanes in the Priority 1 category on the attached list, with recommendations for approval by a supplementary estimate of £200,000 to enable the works to be commenced as soon as possible in this financial year.

(b) Proposals for a budget bid for £200,000 to be put forward for 2005/06 in respect of improvement works to all back lanes in the Priority 2 category on the attached list;

(c) Instructions to Officers to prioritise back lanes in the Priority 3 category on the attached list in order to produce a rolling programme of improvements;

(d) Instructions to Officers to inspect and prioritise works to unadopted roads and back lanes in order to produce an ongoing programme of improvements across the district, with the clear understanding that works will be undertaken on an objective, professionally assessed basis, prioritised by need.

2. To include an item on the agenda of the next Executive meeting, with an appropriate report from Officers, setting out proposals for the preparation and implementation of the above strategy.”

1.1.2 Following discussion of an amendment submitted by Councillor Bloxham the substantive motion set out below was approved:

“That the Council recognises the urgent need for repair of many adopted and unadopted back lanes in the City.  In order to commence a programme of improvements, the Council requests Officers to prepare a report for submission to the next meeting of the Infrastructure Overview and Scrutiny Committee on a strategy for dealing with the disrepair of back lanes.  This should include proposals of a rolling programme of improvements commencing in this current financial year.

Following the Infrastructure Overview and Scrutiny Committee Meeting the matter be referred to the Executive for progress.”

1.2
Council Priorities


The repair of back lanes would support a number of Council Priorities, in particular:


SA3 – Improve the perception of Carlisle as a place to live


ME3 – Conserve and develop our built heritage and natural environment for local people and visitors.  (See ME3.2 in particular, target improvements in residential areas.

1.3. Background

1.3.1
Over many years the condition of Back Lanes has been deteriorating due to a lack of investment in their maintenance and improvement.  Over recent years an increasing number of complaints are being received from residents complaining about the poor condition of the lanes.  In the main urban area there are a total of 139 Adopted Back Lanes and 46 Unadopted Back Lanes.  The number and condition of such lanes in the rural area is not known and surveys would need to be conducted to gather information.  With regard to the adopted lanes the City Council is responsible for carrying out maintenance works as part of its claimed rights arrangement with the County Council.  The unadopted back lanes are normally the responsibility of those persons whose property abuts the lane.

1.3.2
For a number of years the City Council has bid annually for funding from the County Council to repair the worst of the adopted lanes, so far without any success.  The County view seems to be that although the lanes are in a poor condition they are not used by many people so do not score highly on the priority assessment system.  Subject to Members’ support, Officers will continue to make annual bids to the County Council for funding to repair these lanes and the fact that the priority assessment system is being reviewed by the County Council may hopefully result in some funding being allocated for the repair of the worst adopted lanes.

1.3.3
The unadopted lanes are not generally the direct responsibility of the Council although there is a responsibility under the Highway Act 1980 for the Council to ensure the lanes are safe for Highway users and in some instances the Council may be an adjacent land owner. 

1.3.4
There have been occasions in the past where the City Council has carried out improvements to unadopted roads funded from various “environmental enhancement” budgets but primarily from the former Housing Revenue Account.  These works, however, did not result in the Council accepting any liability for future maintenance.

1.3.5
The County Council has in place a policy HN24 Private Street works under which the Council will contribute up to 50% of the cost of works required to bring the road up to an adoptable standard, provided that the following conditions apply:

· the road is a through road

· there is a high density of development along road

· the road has a direct appearance with a significant visual impact

· the road is prominent within the landscape.

It is not certain whether any unadopted back lanes would be deemed to satisfy these conditions and a detailed appraisal would be required to assess these.

1.3.6
In their present condition the back lanes can cause a number of problems for the delivery of Council Services.  The notes below detail some of the issues:

Gully cleaning

Cleaning of gullies in these rear lanes can be difficult, as the lane surface is so bad the wagon cannot work safely due to the rutting and loose tipping kerbs and flags.  This includes the health and safety risks to the crews themselves (trips and slips) for which the Council would be responsible.

Some of the gully covers and pipework are also damaged and difficult to repair due to the condition of the lanes.

Street cleaning

Mechanical sweeping is almost impossible due to the lanes being uneven and cannot be swept clean.  Manual sweeping has the same problem.  Again, a danger to the crews (trips and slips).  Litter picking crews cleaning will also suffer tripping hazards and will require a lot of additional time to clean.  Glass lodged in between the cobbles can be dangerous and almost impossible to remove on cleaning.


Weed Spraying


Most of these lanes are cobbled and large numbers of weeds can get a hold in the many cracks requiring blanket spraying instead of gutters only.  Again could be a hazard to the workmen treating the lane and an increase for the amount of chemicals used.  There is also the problem with hand pulling weeds in these areas.


Refuse Collection


The collection of refuse from some of these lanes is dangerous and could end up with tripping claims from both the crews and residents placing the refuse out.  At some locations the refuse vehicles have been banned from using them and refuse has to be carried out to the vehicle at the lane end or at the front door.  Again more tripping hazards.  Changes to future refuse collection will also be a problem if we change to wheelie bin collections.  The bins would have to be pulled out over these lanes (more tripping hazards) or stored on the front of the properties for collection.


Special Collections


The collection of large items of household waste is also a problem.  Access to the lane and carrying furniture from rear yards.  More tripping hazards.


Highway Repairs


On receiving a complaint about the condition of a lane (trip or vehicle damage), it is difficult to decide on the size of the repair as the lane could have many dangerous locations.


Residents could try and claim for damage to their walls because of the condition of the lanes because Council vehicles have used the lane for years (as well as all the private vehicles).  Difficult access to garages and back yards.  Deliveries, removal vehicles rear access problems.


Problems for Residents


The condition of some lanes is such that residents’ vehicles may experience difficulties in using the lanes, as do delivery vehicles, removal vehicles, etc.


Insurance claims


The incidence of insurance claims is beginning to rise as the condition of the lanes deteriorates.  In 2003 one claim was received, and in 2004 three claims have so far been received.

1.4
Options for Repair

The Head of Legal and Democratic Services has outlined in Section 5.3 and within Appendix B the legal situation regarding the repair of adopted and unadopted lanes.  If members wish to proceed with a programme of repair then the following notes set out a possible strategy and costs for the work.

1.4.1
Repairs to Adopted Back Lanes

There are a total of 139 adopted back lanes that have been currently identified in the urban area and further investigation may identify others in the rural area.  These have been visually assessed by the highway inspection team and those requiring most urgent repair have been ranked into priority order.  A full listing of the lanes in each category is attached in Appendix 1 to this report.  In addition, plans are available showing the location of each lane.

Category
No. of Lanes
Total Repair Cost

Priority 1
10
178,540

Priority 2
10
202,880

Priority 3
49
628,200

Not requiring major repairs
70
No estimate


The Priority 1 locations have severe deterioration with many sunken and rocking kerbs and flags, ponding of water in channels, sunken setts and trips.  The Priority 2 locations are poor but deterioration is so far less severe but likely to get worse before works are implemented.


The attached photograph gives an indication of the condition of a Priority 1 Lane and an indication is given of the type of repair that will be carried out.

1.4.2
Repairs to Unadopted Lanes

There are 46 unadopted back lanes which have a variety of different constructions.  Some lanes are similar to the adopted lanes with whinstone sett paving and sandstone kerbs, others are unsurfaced and suffer from potholes.  To prepare a costed repair programme for these lanes will require a programme of investigation to establish the condition and construction detail of each lane.  Some of the lanes will be appropriate for improvement to an adoptable standard as they are used by general highway users.  Other lanes are "no through roads” and it would be more difficult to justify their improvement to a full adoptable standard; it is suggested that a cheaper more appropriate repair will be identified for this type of lane.

It is proposed that a programme of survey and investigation be undertaken, at an estimated cost of £7,500, to establish the appropriate repair and cost estimate for each street and identify any back lanes in the rural area appropriate for repair.  This information would then enable a future programme of repair to be prepared for the unadopted lanes.

1.4.3
Street Lighting Improvements

Although no specific street lighting improvements are included in these proposed works it is proposed to make provision for the possible future improvement of lighting.  Ducts will be installed in the lanes where repairs are carried out so that improved lighting can be installed at a future date without having to carry out any major excavations to install cabling.  The ducts will enable cabling to be installed with only minimal disturbance.

1.5
Sources of Funding

In addition to the City Council contributing to the repair of these lanes there are a number of other potential sources of funding as outlined below:

· County Council.   The City Council can and does submit bids to the County Council under Claimed Rights for adopted highways to be improved.  Up to now bids for such funding have been unsuccessful as discussed in Section 1.3 of this report.  Bids will be submitted again in December 2004 for next year’s bids, but unless the priority given to back lanes by the County Council is changed or the County Council agrees to partly match any funding provided by the City Council then funding from them is unlikely.

The County Council has a policy of contributing to the cost of improving unadopted roads to an adoptable standard (Policy HW 24), subject to the proposed works complying with certain conditions as discussed earlier in Section 1-3.  Every opportunity will be taken to apply for such funding.

· City Council Highways Maintenance

The City Council under claimed rights is responsible for the maintenance of the adopted lanes.  Over recent years the claimed rights allocation has been falling with the result that only essential safety repairs can be funded in the back lanes.  In Section 1.4.1 it is outlined how it is hoped to fund a programme of minor repairs in the lanes in conjunction with United Utilities.

· United Utilities

United Utilities is responsible for maintaining the sewer manholes in back lanes.  It is hoped a programme of work as outlined in 1.4.1 can be agreed.

· Contributions from Residents

It would be possible for residents whose properties abut Unadopted back lanes to contribute to the cost of repair, particularly for those lanes being brought up to an adoptable standard as this will relieve residents of a future maintenance liability.

1.6
Summary of Options

For the purposes of clarity it is suggested that the two types of back lanes should be considered separately:


1.6.1 Adopted Lanes

The options are:

(a) The City Council could, subject to County Council endorsement, allocate funding and commence work upgrading the adopted lanes as set out.  The amount and timing of funding allocations is an issue for Members to address.

(b) The City Council could refer the issue to the County Council to seek a review of their existing funding prioritisation with a greater emphasis to be placed on back lanes.

(c) A combination of (a) and (b).

In the view of Officers option (c) is considered to be the optimum solution where a financial commitment from the City Council would reflect the relative priority of the Council which hopefully the County would recognise in their future funding.

1.6.2 Unadopted Lanes

It is suggested that each unadopted lane should be assessed independently to assess the condition, improvement costs and the financial liability and further work would be required to achieve this.  Should the Council wish to pursue this then guidance is sought on several crucial issues.

(a)
Standard of repair.  One option is to bring the lane up to adopted standard and then future maintenance responsibility would pass to the County Council.  They would need to be consulted upon this.  Another standard would be a modest, cheaper, short term repair which may set a precedent and ongoing maintenance liability for the Council.

(b) Funding – on private streets normally the frontagers would make a proportionate contribution to the costs of improvement.  All frontagers may not agree to the principle or the apportionment which may frustrate improvements.  Guidance is requested on this issue with perhaps the development of a policy similar to that applied by the County Council (see para. 1.3.5) being considered.

1.6.3 The schedule of adopted lanes included within this report is substantially up to date however to verify and inspect adopted lanes in rural areas and unadopted lanes then further investigation works would be required.  The estimated cost of which is £7,500.  Once completed this would enable the prioritised schedules included in this report to be updated.

1.7
Suggested Programme of Work

A suggested programme of work to repair back lanes subject to the availability of funding set out in the table below:

Proposed Programme of Works


Activity
Completion

Date
Estimated Cost (£)

1.
Consult County Council, United Utilities and residents on proposed work and financial contribution.  Obtain County Council approval for work.
Nov. 2004
-

2.
Carry out survey of Unadopted Lanes and prepare costed programme of works for consideration by Executive.
Dec. 2004
7,500

3.
Complete Priority 1 repairs on Adopted Lanes.
March 2005
178,540

4.
Phase 1 repairs to Priority 2 Adopted Lanes.
Sept. 2005
102,880

5.
Phase 1 repairs to Unadopted Lanes.
March 2006
150,000

6.
Completion of repairs to Priority 2 Adopted Lanes
Sept. 2006
100,000

7.
Phase 2 repairs to Unadopted Lanes.
March 2007
150,000

8.
Review Programme of Work and Progress and establish extent of further works.
January 2007
-

2. CONSULTATION

2.1 Consultation to Date.  No detailed consultation has so far taken place.

2.2 Consultation proposed.  It is proposed to consult United Utilities and the County Council on these proposals to establish if a financial contribution towards the cost of works is likely.  Consultation must also take place with residents to establish their views on the proposals and in the case of unadopted lanes the level of financial contribution they may be willing to make.

3. RECOMMENDATIONS

It is recommended that:

3.1 Members consider the options for progressing improvements to adopted back lanes and subject to funding a suggested programme is set out in para. 1.7.


3.2 Members provide guidance on the issues set out in para. 1.6.2 for developing an improvement programme for unadopted back lanes.


3.3 Funding of £7,500 to be allocated for further investigation work be approved.

4. REASONS FOR RECOMMENDATIONS

The recommendations set out a way of dealing with the deterioration of Back Lanes which is becoming an increasing problem.

5. IMPLICATIONS

· Staffing/Resources – The proposed programme of works can be implemented with the existing staff resources available to CTS.

· Financial – There is currently no budget allocated for improving back lanes.  Should the Council wish to undertake works in the current financial year then a supplementary estimate would need to be approved by Council.  In order to complete the whole programme of work set out in this report (priorities 1 to 3), a budget of over £1M would be required.  It is suggested that this issue should be considered alongside other Council priorities as part of the 2005/6 budget process.

· Legal – 
Section 42 of the Highways Act 1980 provides that the City Council may undertake the maintenance of any eligible highway in the district which is a highway maintainable at the public expense (i.e. an adopted highway).  Expenses in carrying out this function may be recoverable from the County Council.  Agreement must be reached with the County Council as to what level of work constitutes ‘maintenance’ as opposed to ‘improvement’.

Section 2 of the Local Government Act 2000 provides that the Council has the power to do anything it considers likely to achieve, inter alia, the promotion or improvement of the environmental well-being of its area.  The power includes the power to incur expenditure.  Subject to the caveats explained in Appendix B, this power could be used on both adopted and unadopted highways.  If unadopted highways are to be brought up to adoptable standard then an agreement must be reached with the County Council prior to any works to ensure that it will adopt the said highways.  Otherwise, the City Council may become liable for future maintenance thereof.

The Council’s insurer should be made fully aware of its proposed course of action.

Please see Appendix B for more detail.

· Corporate – The proposed works would support the following Council Priorities:  SA3, ME3.2.

· Risk Management – The construction risks involved with this work are minimal due to the shallow depth of excavation proposed and the basic nature of the proposed works.  Some problems may arise when working adjacent to old boundary walls some of which may be in need of repair.  Surveys prior to starting any work will identify potential problems and allow time for repair options to be discussed with the affected residents.  If improvements are not made to the lanes then there is an increasing risk of insurance claims being submitted for incidents in the lanes, accelerated deterioration of the condition of the lanes which will result in more disruption to the delivery of Council Services. 

· Equality Issues – Not applicable.

· Environmental – The proposed works would greatly enhance the environment in the lanes.

· Crime and Disorder – The proposed works have no direct impact on Crime and Disorder in the Back Lanes.

· Impact on Customers – Members of the Community who live adjacent to or use these back lanes would benefit from these improvements.

APPENDIX 1

ADOPTED BACK LANES – PRIORITY 1

Lane No.
Name / Location
Ward
Cost (£)

90
Rear of 3-45 Beaconsfield Street
Currock

41,400

89
Side of 52 Blackwell Road, Rear of 4 Grasmere Street
Currock

25,300

125
Granville Road, side of Infirmary Annex, Rear 33 Newtown Road
Castle

2,000

72
Rear 2-18 Melrose Terrace
St Aidans

8,140

18
Rear Warwick Square West – Even numbers
Castle

15,800

63
Rear 2-12 Furze Street
St Aidans

8,800

3
Rear 2-22 Spencer Street
Castle

11,400

88
Rear 64-110 Blackwell Road
Currock

26,400

91
Rear 28-44 Blackwell Road
Currock

10,500

83
Rear 1-21 Currock Road
Currock

28,800



TOTAL COST

178,540

Note: Indicative Costs only

ADOPTED BACK LANES – PRIORITY 2

Lane No
Name / Location
Ward
Cost (£)

62
Rear 11-51 Greystone Road
Castle

22,660

19
Side 19 Aglionby Street, Rear 29 Aglionby Street
Castle

5,500

84
Rear 23-57 Currock Road
Currock

23,100

115
Rear 3-43 Dale Street
Denton Holme

21,340

17
Side 7 Brunswick Street
Castle

4,000

133
Side 1 Lawson Street, Rear of 80 Newtown Road
Castle

22,440

61
Rear 53-103 Greystone Road
St Aidans

27,280

68
Side 128 Greystone Road, Rear 206 Greystone Road
St Aidans

42,900

124
Side 4 Leatham Street, Side 40 Ashley Street
Castle

18,700

132
Side 2 Clift Street, Side 2 Lawson Street
Castle

14,960



TOTAL COST

202,880

Note: Indicative Costs only

ADOPTED BACK LANES – PRIORITY 3

Lane No
Name / Location
Ward
Cost (£)

97
Rear 1-39 Ester Street
Currock

17,600

98
Side 95 Blackwell Road, Rear 98 Boundary Road
Currock

60,060

105
Rear 67-81 Nelson Street
Denton Holme

9,460

107
Side 3 Clifton Street, Rear 51 Nelson Street
Denton Holme

9,460

109
Rear 1-15 Colville Terrace
Denton Holme

7,260

110
Side 26 Norfolk Street, Rear 6 Colville Street
Denton Holme

31,240

114
Rear 58-92 Westmorland Street
Denton Holme

16,500

96
Rear 1-29 Boundary Road
Currock

11,660

85
Rear 59-89 Currock Road
Currock

6,600

136
Rear 2 Lawson Street
Castle

8,800

135
Side 2 Balfour Road
Belle Vue

1,320

134
Side 2 Cranbourne Road
Castle

5,720

131
Rear 2 Wilson St to 16 Wilson Street
Castle

10,560

130
Rear 2 Cliff Street to 26 Clift Street
Castle

660

Lane No
Name / Location
Ward
Cost (£)

129
Side Clift Street, Rear 49 Clift Street
Castle

29,260

127
Side 1 Bower Street
Castle

2,200

126
Side 3 Peel Street
Castle

3,960

123
Side 2 Canal Street, Side 4 Ashley Street
Castle

17,600

141
Side 69 Crummock Street
Castle

8,140

27
Rear 9-35 Myddleton Street
Castle

15,840

137
Side 9, 10 Strand Road, rear 11 and 3 Strand Road
Castle

19,800

79
Side 4 Roseville Terrace
St Aidans

4,840

78
Side 26 Grey Street, 4 Roseville Terr
St Aidans

9,080

71
Rear 11 Melbourne Road, Rear 41 Melbourne Road
St Aidans

17,600

70
Side 1 Raven Nook , Side 11 Melbourne Road
St Aidans

7,700

69
Rear 72-90 Greystone Road
St Aidans

11,000

67
Rear 264-272 Warwick Road
St Aidans

7,480

64
Side Beehive Inn
St Aidans

9,240

60
Rear 45-51 Margery Street
St Aidans

5,060

59
Rear 1-11 Jackson Street
St Aidans

8,800

57
Side 3 Grace Street, Rear 2 Jackson Street
St Aidans

23,100

Lane No
Name / Location
Ward
Cost (£)

56
Side 22 Tullie Street
St Aidans

4,840

1
Rear Compton Street
Castle

10,560

53
Rear 1-19 Eldred Street
St Aidans

11,000

118
Rear 1-43 Garfield Street
Denton Holme

20,080

26
Rear 52-76 Aglionby Street
Castle

21,120

25
Rear 2-14 Myddleton Street
Castle

9,240

24
Rear 3-27 Orfeur Street
Castle

13,860

23
Rear 2-18 Aglionby Street
Castle

14,080

22
Rear 31-39 Aglionby Street
Castle

6,060

21
Rear 90-110 Warwick Road
Castle

17,160

20
Rear Warwick Square East No 11-21
Castle

20,460

16
Side 3 Cecil Street, near exchange
Castle

10,000

5
Rear 5-29 Chiswick Street
Castle

15,840

121
Side 2 Crummock Street to Side 1 Bassenthwaite Street
Castle

7,480

2
Rear 36-46 Victoria Place
Castle

4,840

122
Side 2 Bassenthwaite Street , Rear 93 Wigton Road
Castle

8,800

119
Side 4 Thomas Street, Rear 26 Thomas Street
Denton Holme

18,260

55
Rear 1-17 Street 
St Aidans

9,680



TOTAL COST

628,200

Note: Indicative Costs only
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APPENDIX 2

Improvement of Back lanes – Powers Available

Highways Act 1980 (“the Act”), Section 42

1. Section 42 of the Act provides that the Council may undertake the maintenance of any eligible highway in the district which is a highway maintainable at the public expense.

1.1. “Eligible highways” are:

1.1.1. Footpaths;

1.1.2. Bridleways; and,

1.1.3. Roads which are neither trunk roads or classified roads and which are restricted roads (30mph), or subject to an order restricting them to 40mph or, are otherwise streets in the urban area.

2. The County Council, who are the highway authority for a highway which is for the time being maintained by the City Council, are required to reimburse the City Council any expenses incurred by them in carrying out on the highway works of maintenance necessary to secure that the duty to maintain the highway is performed.  Schedule 7 of the Act states the procedure to be followed.

3. The Motion passed by the Council requires, in the light of the fact that, “the Council recognises the urgent need for repair of many adopted and unadopted back lanes in the City”, the preparation of a report on a strategy, “for dealing with the disrepair of back lanes.  This should include proposals for a rolling programme of improvements commencing in this current financial year”.
4. Importantly, the Section 42 power available to the Council only applies to roads maintainable at the public expense.  It is, therefore, inapplicable to unadopted back lanes.
5. Secondly, Section 42 also provides that the Council may only undertake the “maintenance” of any eligible public highway.
5.1. Maintenance is defined in Section 329 of the Act as including repair.  In Goodes –v- East Sussex CC [2000] it was suggested that the duty to maintain extended to ensuring that the highway was kept at an appropriate standard of repair.  It was stated that, “[m]aintenance certainly includes the work of repair and the taking of measures which will obviate the need to repair, to forestall the development of a defect in the road which will, if allowed to develop, require remedial action”.
5.2. No standard of repair is prescribed by statute.  In R –v- Henley (Inhabitants) [1847] it was held that the question was whether the road was in a suifficient state of repair, with reference to the present use of it.  It was held in R –v- High Halden (Inhabitants) [1859] that the parish was under a duty to put the road in such repair as to be reasonably passable for the ordinary traffic of the neighbourhood at all seasons of the year.
5.3. In  New Docks & Gloucester & Birmingham Navigation Co –v- Att Gen [1915] it was held that, “…it is the duty of the road authorities to keep their public highway in a state fit to accommodate the ordinary traffic which passes or may be expected to pass along them.  As the ordinary traffic expands or changes in character, so must the nature of the maintenance and repair of the highway alter to suit the change”.
5.4. The standard of repair can be said to be governed by considerations of safety relative to the kind of highway involved and the degree and nature of public use of that highway.
6. Prior to exercising any rights under Section 42, Schedule 7 requires the Council to give notice to the County Council, specifying the highway or highways concerned.  The County Council then have a six week period during which they may serve a counter notice disputing the right of the Council to exercise the relevant powers.  If agreement cannot be reached then the matter is referred to the relevant Government Minister for his decision.
6.1. When exercising its powers under Section 42 of the Act, the Council must submit to the County Council for their approval, a detailed estimate of the cost for the ensuing financial year of the maintenance of every highway in respect of which their maintenance power is exercisable, and on any such estimate being approved by the County Council, either with or without modifications, then (subject to the County Council being satisfied that the works have been completed properly) that is the amount payable, subject to any revised estimate or supplementary estimate submitted to and approved by the County Council.
6.2. Clearly, the last estimate submitted to the County Council will not have included the works to back lanes now under consideration whereas the motion approved by Council requires the implementation of works within the current financial year.
7. In seeking to use the Section 42 “claimed rights” power the proposed works must be to an eligible highway and fall within the ambit of maintenance/repair.  Ideally, the power must be used in close co-operation with the County Council and it would be beneficial to agree with the said authority as to what they would be content to classify as maintenance/repair.
8. If it was decided to be inappropriate to use the Section 42 power it may be possible to use the Local Government Act 2000, section 2 power [see post].
The Act, Section 230

9. In relation to the types of highway identified in paragraph 1 above, the Council also has power pursuant to Section 230 of the Act to carry out such repairs to private streets as are necessary in the opinion of the Council to be required to prevent or remove danger to persons or vehicles in the street.  The same notice provisions apply as in relation to the Section 42 power outlined above.

10. Clearly, a view would have to be taken as to whether the disrepair constituted a ‘danger’.  The only works enabled by this particular section are those urgently required to prevent or remove danger to persons or vehicles in the street.  The works envisaged by Members to back lanes probably goes beyond this threshold.

Unadopted Highways

11. This type of back-lane is more problematic given the private status of the same.  With the exception of the powers to alleviate danger mentioned in paragraph 8, the powers outlined above are inapplicable to private unadopted roads.

12. To expend money in the manner proposed the Council has to have a legal power.

13. The Local Government Act 2000, section 2, gives the Council the power to do anything it considers likely to achieve, inter alia, the promotion or improvement of the environmental well-being of its area.  The power includes the power to incur expenditure.

14. The use of the power is discretionary.  The use of the word “likely” means that the activities do not actually have to achieve the desired end; this is particularly relevant for innovative uses of the power such as being proposed.  The use of the power may benefit the whole of the Council’s area or only a part.

15. Importantly, in determining whether to use the power, the Council must have regard to its Community Strategy.  However, it should be noted that the community strategy should  not act as a limitation on the exercise of the power.  In other words, the Council is not prevented from using the power just because there is no specific reference in the plan.

16. The power is limited in that it does not enable the Council to do anything which it is unable to do by virtue of any prohibition, restriction or limitation on its powers which is contained in any enactment.  There has to be an express legislative provision prohibiting or limiting the Council’s power to act in a particular area.

17. The Government has not defined what actions constitute the promotion of environmental well-being but wants it made clear that it considers the term to be sufficiently broad to encompass both cultural well-being and the promotion or improvement of the health of the Council’s residents or visitors to the area.  It is for the Council itself to decide whether any particular action would promote or improve well-being, taking account of their local circumstances and the wishes and needs of the community.  The Council would, of course, need to interpret these terms in accordance with the general principle of ‘Wednesbury reasonableness’.

18. In considering ‘reasonableness’ Members should be cognisant of the fact that the County Council has powers to carry out works to private streets and claim the costs thereof from ‘frontagers’ (owners of properties facing the relevant street).  Members will need to be content that it is reasonable for the local taxpayer to pick up the cost of such works as opposed to the aforementioned frontagers.

19. If the Council considered that the improvement of private backlanes in the area was likely to achieve the promotion of the environmental well-being of its area then the Local Government Act 2000 power may facilitate the proposed works.  The power could also be used in relation to adopted backlanes if agreement could not be reached with the County Council over the use of the Section 42 Highways Act 1980 powers.

Miscellaneous

20. The Council is liable for personal injury caused by defective public highways maintained by it.  With regard to private highways, the first potentially liable party is the landowner (usually the adjacent property owner).  However, it should be borne in mind that there is the potential for the Council to be named as a defendant in any proceedings as the body allegedly having carried out any work to an unsatisfactory standard.  It would be good practice to ensure that the Council’s insurers were fully aware of our proposed course of action.

21. Clearly, as the County Council is the Highway Authority for the area it would also be sensible to work as closely as possible with it in targeting appropriate works.  This is particularly the case in relation to Section 42 ‘claimed rights’ in relation to which the Council may be seeking to recover expenses.  It is also important to ensure that we are in accord with the County Council if the City Council’s objective is to bring certain roads up to adoptable standard.  The same partnership is paramount if the Council also proposes to undertake works to highways currently maintained by the County Council (i.e. not utilising the ‘claimed rights’ power) to bring the said roads to an even higher standard.

22. If the power under section 2 of the Local Government Act 2000 were used to bring an unadopted street up to adoptable standard then, prior to this taking place, an agreement should be reached with the County Council that, upon completion of the works, they will adopt such a street.  Otherwise the City Council will not have passed on the ongoing liability for repair to the County.
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