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Summary:-

Report in response to a petition relating to allegations of nuisance at Morton Street caused by the activities of Gordon Box Car Sales.

Recommendation:-

1. That the contents of this report be noted.

2. That the situation at Morton Street continue to be monitored by the relevant Officers and reported on further to the Executive and the appropriate regulatory Committees if action is considered appropriate.

Contact Officer:
Mark Lambert
Ext:
7019

BACKGROUND INFORMATION AND OPTIONS
1.1
Over a period of time the Council has received complaints from residents of the Morton Street area relating to alleged disturbance caused by Gordon Box Car Sales.  The alleged nuisance appears to be primarily caused by three issues, namely:

· the washing of vehicles on the street;

· the parking of vehicles on the street; and,

· the selling of vehicles on the street.


In addition, there was also a complaint about litter in the area.

Washing of Vehicles on the Street

2.1
Gordon Box prepares its vehicles for sale by washing them with a jet wash in Morton Street.  Any person is entitled to wash their properly taxed and insured vehicle on the road providing it is done so safely.  The complainants’ view of the scenario in question is perhaps different in that the vehicle washing taking place is part of a business venture and as such they allege that it is causing them a nuisance.

2.2 Section 1 of the Environmental Protection Act 1990 imposes a duty on the Council to investigate any complaint of a statutory nuisance.  If it is determined that there is a statutory nuisance then the Council has the power to serve an ‘abatement notice’ requiring any particular nuisance to cease.  In the instant case the Council’s officers would have to determine whether the noise and/or spray caused by the jet wash was either ‘prejudicial to health or a nuisance’.  Their determination is a matter of professional judgement.

2.3 Having monitored and assessed the situation the Council’s Environmental Health Officers are of the view that, on the basis of the nature and level of the activity which they have examined to date, a statutory nuisance does not appear to have occurred.  The position will be monitored further and if it transpires that the level and nature of the activity is such as to mount to a statutory nuisance then further action will be considered.

2.4 It should be noted that any individual (regardless of the view taken by the Council) has the right under Section 82 of the Environmental Protection Act 1990 to make a complaint directly to the Magistrates’ Court.  If the Court believes there to be a statutory nuisance then it may make an order to abate the nuisance and prevent its recurrence.

Parking of Vehicles on the Street (not abandoned)

3.1
Providing it is parked safely, a properly taxed and insured vehicle may be parked on the highway (subject to any traffic regulation orders for the time being in force).

3.2 Morton Street is partly covered by ‘double yellow lines’ and partly by a ‘disc zone’.  The former preventing parking and the latter permitting parking for up to two hours.  The area is patrolled by the Council’s wardens and appropriate action taken where necessary.

3.3 If a vehicle is causing an obstruction then the Police and the Highway Authority (Cumbria County Council) have powers to take action.  The County Council have previously investigated this matter and concluded that no action was necessary but they would continue to monitor the situation.

Selling of Vehicles on the Street
4.1
The Council’s Licensing Officer has monitored this situation and has not seen any evidence of vehicles being offered for sale on Morton Street nor has any been produced.  In any event, such an act may not be caught by the street trading legislation as Section 1(2) of Schedule 4 of the Local Government (Miscellaneous Provisions) Act 1982 states that trading carried on in a street adjoining premises as part of the business of that premises (shop) will not be street trading.  There would clearly be an argument as to whether the Gordon Box operation could correctly be deemed a ‘shop’.  If evidence of street trading materialised then the position would be considered further by the Licensing Manager.

5.
Cars Parked in the Bus Stop fronting Gordon Box Car Sales

5.1
The bus stop is covered by a traffic regulation order and as such vehicles parked therein may be ticketed.  The regulations will continue to be enforced by the Council’s Traffic Wardens.

6.
Litter

6.1
The Head of Environmental Services has investigated this matter and is of the view that, on the basis of his inspections to date, there is not a significant problem.  The situation will continue to be monitored.  There has so far been no suggestion that any litter problem perceived by the residents has been caused by Gordon Box.

7.
Planning

7.1
For the sake of completeness, it was considered whether the activities carried on at Morton Street were, as a matter of fact and degree, sufficient to amount to a material change of use pursuant to the Town & Country Planning Act 1990, thus requiring planning permission.

7.2 The Head of Planning Services has investigated this and, on the basis of the nature and level of activity observed to date, is of the view that there has not been such a change of use.

1. CONSULTATION

8.1
Consultation to Date.


The Business Units referred to in the body of this report have all been consulted and contributed to the writing of the same.

RECOMMENDATIONS

9.1
That the contents of this report be noted.

9.2
That the situation at Morton Street continue to be monitored by the relevant officers and reported on further to the Executive and the appropriate regulatory Committees if action is considered to be required.

REASONS FOR RECOMMENDATIONS

10.1
The residents of the Morton Street area clearly feel that there is a problem.  However, given the assessment of the situation and the powers available to the City Council there is insufficient evidence of a statutory nuisance to take any action.

IMPLICATIONS

· Staffing/Resources – None

· Financial – None

· Legal – Within the report.

· Corporate – None

· Risk Management – None

· Equality Issues – None

· Environmental – Within the report.

· Crime and Disorder – Within the report.

Impact on Customers – The residents of the Morton Street area feel that they have a problem which needs addressing.  If the recommendations proposed within this report were accepted then the said persons would, if they wished to progress matters, need to apply in their own right to the Magistrates’ Court as detailed.
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