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The report sets out the position under the Council’s Code of Conduct regarding the requirement for former Members of the Executive to declare prejudicial interests at Overview and Scrutiny Committee meetings in respect of decisions or actions taken by them whilst they were on the Executive, following a request by Corporate Resources Overview and Scrutiny Committee on 

6 September last for information on the matter.

Recommendations:

1.
It is recommended that Members note the position set out in this report and seek advice from the Director of Legal and Democratic Services or his Deputy in advance of any meeting if they believe that they may be caught by the provisions of paragraph 11 of the Code but require further guidance.

Contact Officer:
Mr John Egan
Ext:
7004

1.
INTRODUCTION
1.1
This brief report is submitted to Members of the Management Committee following a request of the Corporate Resources Overview and Scrutiny Committee made at its meeting on 6 September last.  A copy of the relevant minute is attached at Appendix 1.

1.2
The request was for an explanation of the position with regard to former Members of the Executive who were subsequently appointed to Overview and Scrutiny Committees and the obligations on them to declare prejudicial interests in respect of matters on the Overview and Scrutiny agenda which they had participated in whilst an Executive Member.  The request arose following the declaration of a prejudicial interest in a number of agenda items by a Member of the Committee who had previously been a Member of the Executive.

2.
THE POSITION UNDER THE OLD CODE OF CONDUCT
2.1
Members will know that the Council’s previous Code of Conduct was replaced by an amended Code as from 17 July last.  The revised Code follows the statutory format set out in Regulations with no additions or variations.

2.2
Both the old Code and the revised Code contain provisions relating to the declaration of prejudicial interests by Members sitting on Overview and Scrutiny Committees when the Committees are scrutinising decisions which the Members were involved in making.  The basic premise running through both the previous Code and the new one is that a Member should not be allowed to scrutinise a decision which he or she has been involved in making.  The reason is obvious; it would not be transparent to allow a person to sit in judgement on the merits of a decision for which they were responsible for making (whether individually or collectively) because they could not credibly do so in an objective manner.

2.3
The old Code, therefore, did not allow a Member to scrutinise a decision of a Committee, Sub-Committee or joint body “of which he may also be a Member”.  The old Code’s restrictions, however, were seen to be deficient in a number of respects in that :

· They did not cover the position of a person who had ceased to be a Member of the relevant committee but was a Member at the time the decision was made.  The Government, therefore, wished to amend the old Code to ensure that the prohibition would apply where the Councillor was a Member of the relevant committee at the time the decision was made but had ceased to be so.

· Under the old Code, a Member was not allowed to scrutinise a decision where he or she was a Member of the Committee whose decision was being scrutinised, even where he or she was not involved in making the decision, for example where he or she was absent when the actual decision was taken.  This had the effect of debarring Members from the scrutiny function in respect of decisions in which they had no involvement.  The Government wished to amend the Code to provide that Members should only be debarred from participating in the scrutiny function in cases where they are scrutinising decisions that they were actually involved in making.

· The final area of the old Code requiring amendment (and the one most relevant to this report) related to the position of Executive Members.  The former rules did not specifically refer to decisions made or actions taken by the authority’s Executive but only to those by Committees, Sub-Committees and joint bodies.  They did not, therefore, expressly cover the case where a former Member of the Executive sits on a Scrutiny Committee to scrutinise decisions of the Executive which he or she had been responsible for making.  The new Code, therefore, sought to change this position to make it absolutely clear that the restrictions would apply to former Executive Members who were involved in making the relevant decisions under scrutiny.

3.
THE POSITION UNDER THE NEW CODE
3.1
The new Code (under paragraph 11) therefore amends the position to address the areas of concern identified above and states that a Member will (in addition to any other circumstances which may constitute an interest) have a prejudicial interest in any business before an Overview and Scrutiny Committee where both of the following requirements are met :

· The business relates to a decision made (whether implemented or not) or action taken by the Executive or another of the authority’s committees, sub-committees or joint committees and

· The Member concerned was a member of that decision making body at that time and was present at the time the decision was made or the action taken.

3.2
The important point to remember is the basic premise behind the restriction and the harm it is endeavouring to address, which is to prevent a Member scrutinising one of their own decisions or actions.  Simply because an item of business may appear under the same title on an Executive agenda and subsequently on an Overview and Scrutiny agenda does not, of itself, mean that a former Executive Member would be automatically disbarred.  It would be a question of looking, in each case, at whether the matter concerned involved a specific decision or action by the Executive which the Overview and Scrutiny Committee were subsequently considering and whether the Member concerned had been on the Executive and present at the time it was taken.  

3.3
Some of the Council’s initiatives, as with Carlisle Renaissance for example, will involve a multiplicity of decisions being made on many aspects over a very long time frame.  A former Executive Member may have been involved in some of those decisions or actions but not others, and a view would need to be taken on a case by case basis whether the Member was scrutinising a decision or action which he or she had made, and this would depend on the precise detail of the matter before the Committee.  However, simply because the agenda item might be headed “Carlisle Renaissance”, for example, on both bodies would not of itself automatically exclude participation.  It would depend on whether the Member was considering one of their own decisions or actions which would require a judgement to be made on the facts in each particular instance.

3.4
It is appreciated that this may not always be an easy call for a Member to make and will need some careful thought.  The views of the Standards Board for England have been sought on the matter and whilst confirming that the position is as set out above, they have not given any additional guidance which would assist Members in coming to a view.  Advice is available from Officers on the principles of the Code but the final decision does, of course, rest with individual Members on whether they believe they may have a prejudicial interest.

3.5
It should be the case that, by applying the rules correctly, former Executive Members will be able to participate in much of the business of Overview and Scrutiny Committees, but it will inevitably be the case that there will be circumstances where paragraph 11 of the Code will preclude them because of their previous involvement.  It is likely to be the case that prejudicial interests will arise most frequently in the period immediately after the Member has left with Executive because decisions or actions which they have been involved in will still be working their way through the scrutiny process.

3.6
Members will be aware that substitutes from all political groups are allowed on Overview and Scrutiny Committees and consideration should be given to whether their attendance might be more appropriate if a particular Member found themselves excluded from participating in an Overview and Scrutiny meeting because of the restrictions referred to above.

4.
CONCLUSION AND RECOMMENDATIONS
4.1
The position referred to above regarding prejudicial interests arising at Overview and Scrutiny Committees is as set out in paragraph 11 of the revised Code of Conduct adopted by the Council on 17 July last and it is a statutory requirement that it forms part of the Code.  The Council therefore are not able to alter the requirement.

4.2
It is recommended that Members note the position set out in this report and seek advice from the Director of Legal and Democratic Services or his Deputy in advance of any meeting if they believe that they may be caught by the provisions of paragraph 11 of the Code but require further guidance.

John Egan

Director of Legal & Democratic Services
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